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Landlord and tenant—Expiry of notice to quit—Action instituted for ejectment, 
rent and damages—Payment, after service of summons, of a sum as 
damages and not as rent— Waiver of notice.
Where, after the expiry of a notice to quit, a landlord sued a tenant 

for ejectment and recovery of rent and damages and, notwithstanding 
the subsequent payment, as damages, of a sum greater than the rent 
due, refused to issue any receipts to the defendant and continued the 
action—

Held, that the receipt' of damages pending the action could not be 
interpreted as a waiver of the notice to quit.

“  The question of waiver of notice—if one may use an expression 
which has been condemned as a loose and unscientific expression— 
cannot be discussed as an abstract question of law but should be con­
sidered with reference to the facts of each particular case. "

Fonseka v. ffaiyan AH (1920) 22 N. L. R. 447 distinguished.

AP P E A L  from  a ju d g m en t o f  th e C om m ission er o f  Reques.ts, 
C olom bo.

H . W . Thambiak fo r  the defen dan t, appellant.

G. P. J. Kurukulasuriya  fo r  th e pla intiff, respondent.

Cur. adv. vu lt.
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M arch , 26 , 1943. W ijeyewardenb J .—

H ie  defen dan t w as a  ten ant o f  the pla intiff paying  a  m on th ly  rental o f 
Its . 60 . T h e  plaintiff gave n otice  to  th e d efen dan t on  Septem ber 29,
1942, asking h im  to  v acate  th e house a t th e end  o f  O ctober The 
defen dan t fa iled  to  d o  so  and, th e  p la in tiff filed the present action  on  
N ovem ber 6 , fo r  th e e je c tm en t o f  th e defen dan t and  fo r  th e  recovery  o f  
B s . 60  as ren t and dam ages a t 11s. 60 a m on th  from  N ovem ber 1. 
On D ecem b er  10, the d efen dan t sen t th e  p la in tiff’s  attorney a cheque 
fo r  B s . 140 and filed answ er or, D ecem ber  11. H is  on ly  p lea in the 
answ er w as th at a m o n th ’s  n otice  W86 insufficient and h e asked 
i'n .the prayer th at h e  sh ou ld  be g iven  tim e till the end o f  January
1943, to  vacate  the prem ises. T h ough  the answ er did n ot disclose 
a  d e fen ce  w hich  cou ld  h ave  been  successfu lly  urged, y e t  .the filing 
o f  th e answ er enabled  th e defendant to prevent the plaintiff from  
getting  a  decree against h im  on  the su m m ons returnable date. W hen 
the case ca m e up for  trial the C ounsel w ho appeared for the defendant 
in th e low er C ou rt suggested the follow ing am ong other issu es: ”  W as 
the notice  to  qu it p leaded  in the p la int w aived by  .the subsequent 
accep tan ce  o f  rent ? "  On the p la in tiff’s Counsel ob jectin g  .to the issue 
as it  d id  not. arise on  the answ er, th e  d efen dan t’s Counsel stated that the 
p lea  cou ld  n ot have been  raised in  the answ er as the paym en t referred 
to  w as m a d e  a fter th e filing o f  the answ er. T h at statem ent w as incorrect 
as was show n la ter w hen the defendan t gave ev iden ce and adm itted that 
the p a ym en t w as m ade before  , the answ er wras filed. H ow ever, on  .the 
strength o f that, erroneous statem en t o f  h is C ounsel, th e defendant 
su cceeded  in getting  th at issue fram ed. A fter hearing ev iden ce the 
C om m issioner entered ju d gm en t against the defendant on D ecem ber  21. 
The defen d an t thereupon  filed the present appeal and has continued  to  be  
in occu p ation  o f  the prem ises up to  date.

T h e  C ounsel for  th e  ap pellant Telied on Fonseka v. Naiyam Ali * in 
support o f  h is con ten tion  that there w as a “  w aiver o f  n otice  ” . T h a t 
case w as an uction  for e je ctm en t filed  on January 9 ; 1920, by  a landlord 
against h is m on th ly  tenant on  the ground that the tenancy had been 
determ ined on D ecem b er  31, 1919, b y  a notice to qu it. I t  w as proved 
by  the d efen dan t that under the con tra ct o f  ten an cy  he had to pay  re n t 
on or before  the 10th day o f  each  m onth  and that the plaintiff had 
accep ted  from  h im  on each  o f  the dates— January 10 and F ebruary  10—  
a sum  o f  m on ey  equ ivalent to  th e m on th ly  rent and issued receipts to  
h im  stating that the sum s o f  m on ey  w ere received  as rents for  January 
and F ebruary  respectively . I t  w as held by  the C ourt that these c ircu m ­
stances proved  th at the landlord hbd “  w aived ’ ’ the n otice . T h e 
con tention  o f th e C oun cil for the landlord that the acceptance o f rent 
after the institution  o f  the action  cou ld  n ot affect th e rights o f parties 
at the date o f  the action  w as re jected  b y  de S am payo J . on the ground 
that the tenant paid th e rent before  the sum m ons w as served on him  
and that therefore the action  cou ld  n ot be  regarded as  pending at th o  
tim e o f  the paym en t. T he fa cts  o f  the present case are entirely different. 
T h e  p aym en t here w as m ade after the service o f sum m ons. T h e

i tZ N .  L. R. 447.
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d efen dan t h im se lf has stated  in h is  ev id en ce  th at h e  knew  th at h e w as 
liable to  pay  dam ages to  the pla intiff and th at the oh equ e fo r  R s . 140 

• w as sen t by  h im  ' '  in part p a ym en t o f  the dam ages ’ ’ . T h e d efen dan t 
w h o  has d escribed  h im se lf as a  tea ch er a t a w ell-kn ow n  ed u cation a l 
institution  m ust h ave  u n derstood  p er fe ct ly  w ell th e  m ean ing  o f  th e  
w ords h e used. M oreover, h is failure to  raise th is  p lea  in the answ er 
filed by  h im  after the p a ym en t sh ow s th at it  w as n ot m a d e  b y  h im  as a 
p a y m en t o f  rent. T h e  p la in tiff ’ s a ttorney  w h o  g av e  ev id en ce  stated  
th at he received  the ch eq u e b u t d id  n ot a ccep t it  on  a ccou n t o f  ren t 
and d id  not, in  fa ct, issue any rece ip ts to  th e d efen d an t in  resp ect o f  th at 
p aym en t. M oreover, the am ou n t pa id  w as m ore  than th e ren t due at 
the date o f  the p a y m en t and it is  d ifficu lt to base ' on  su ch  a  paym esrt 
an artificial p resu m ption  in  su pport o f  a p lea  o f  w aiver (vide London  
School Board v. P eters  ‘ .)

T h e qu estion  o f  w aiver o f  n otice— if one. m a y  use an expression  w hich  
has been  con d em n ed  as a  loose and u nscien tific  expression— can n ot be 
d iscussed as a abstract question  o f  law  b u t sh ou ld  b e  considered  w ith  
re feren ce  to  th e facts  o f  each  particu lar case . I t  w ou ld  b e  absolu tely  
unreal to  im pute .to the p la intiff in th is case  an in tention  to  w a ive  the 
n otice  w hen h er con d u ct right through the proceed in b s is  a  n egation  o f  
su ch  an in ten tion . T he p la intiff cou ld  n o t h ave  kn ow n  her ow n  m ind  
if  sh e  w aived  the n otice  and y e t  refu sed  to  issue rece ip ts  to  th e  d efen d an t 
and continu ed  th e  action  for e jectm en t. M oreover, the ev id en ce  o f  the 
d efen d an t sh ow s th at h e did n ot m ak e th e  'p a y m e n t as rent. T h is 
question  has been  considered  in  D avis v. Bristow  2 and som e su bsequ en t 
cases w ith  sp ecia l re feren ce to  th e statu tory  ten an cies .crea ted  'u n d e r  
th e In crease  o f  R e n t (W a r  R estriction s) A c ts  o f  1915 and  1919. B u t  
th fo llow in g  passage from  the ju d g m en t o f  L u sh  J . in D avies v . Bridtow  
(supra) sh ow s h ow  on e  sh ou ld  ap proach  th e con sideration  o f  th is qu estion  
w ith  regard to  ten an cies in  general :

" W h e r e  a  breach  o f  cov en a n t availab le  fo r  for fe itu re  has been  
com m itted  b y  a ten an t it  is correct en ough  to  say  th at th e  lan d lord  
can  w aive the forfe itu re, for b y  th e  breach  o f  coven an t the term  is n o t 
avoided , it  is on ly  rendered  vo id ab le , a t th e la n d lord ’s op tion . H e  can  
e lect w hether to  affirm  or disaffirm  th e ten an cy  and  i f  h e  b y  som e 
a ct ev in ces  an  u n eq u ivoca l in ten tion  to  affirm  it, as b y  th e a ccep ta n ce  
o f  rent w ith  n otice  o f  th e breach , h e  ca n n o t afterw ards in sist on  the 
forfe itu re, and n o  s ta tem en t m a d e  b y  h im  at the tim e  o f  doin g  that' 
a c t  th at he d oes it  w ith ou t p re ju d ice  to  his right to  re-enter w ill a ffect 
the con clu sion  th at the forfe itu re is w aived . T h e earlier cases w ere 
cases o f  forfe itu re ; th ey  w ere n ot cases in w hich  the term  had  been  
brou gh t to  an end- b y  a n otice  to  q u it , and in  m y  op in ion  th e  prin cip le  
w hich  is ap p licab le  to  the form er class o f  cases is n ot ap p licab le  to  the 
latter. W h e n  on ce  th e  n otice  to  qu it has expired th e position  o f  the 
parties is precise ly  th e  sam e as it w ou ld  b e  if  th e original lease had  
p rovided  fo r  th e determ ination  o f  th e  term  on  th e date  m en tion ed  
in  th e  n otice . T h ere  is  in  th at case  n o  ro o m  fo r  th e  e lection  b y  th e  
land lord . T h e  landlord  an d  th e  ten an t m a y  o f  course  agree th a t a•

» 1902— 18 Times L. R. 509. {1920) 3 King's Bench, 428.
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n ew  ten an cy  shall b e  crea ted  on  the o ld  te rm s and th at is  w hat in  
e ffect th ey  d o  w hen  th ey  agree th at .the n otice  to  qu it shall b e  w aived. 
B u t  th e agreem ent to  continue the ten an cy  m u st be proved . I t  m u s t . 
be  show n th at th e parties w ere ad idem  as to  the term s ” .

I t  is n o t possib le to  h o ld  on  an y  reasonable interpretation  o f  the facts  
in  th is case  th at there has been  a  “  w aiver o f  the notice  ” . I  w ould  
d ism iss th e  appeal w ith  costs.

♦

Appeal dismissed.


