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PE R E R A  v. PERERA.

593— M. C. Negombo, 32,527.

P ostp on em en t o f  trial— A b sen ce  o f  m aterial witness—R easonable effo r ts  to  
secu re  a ttend an ce— Crim inal P roced u re  C ode, s. 2S9 (5) .
Where the evidence of a witness, who is absent, is material and 

reasonable efforts have been made to secure his attendance, the Magistrate 
should adjourn the trial.

P P E A L  from a conviction by the Magistrate o f Negombo.

J. A. P. Cherubim , fo r the accused, appellant.

A. A. Rajasingham, C.C., fo r the complainant, respondent.

Novem ber 2 0 , 1 9 4 1 .  H o w a r d  C.J.—

In  this case Mr. Cherubim on behalf o f the appellant asks for a new 
trial on the ground that the Magistrate heard the case without allowing 
an adjournment in order that the appellant m ight summon what he said 
was a m aterial witness. The Magistrate in refusing this application for 
an adjournment was apparently impressed by the fact that the prosecuting 
Inspector was going on leave fo r a period o f 25 days. He also stated on 
the record that there was no proof that the summons could not have 
been served on the witness in question as it was returned without any 
endorsement and also that there was no proof that the summons was 
handed to the headman for service on the witness.

N ow  section 289 (5) of the Crim inal Procedure Code provides that no 
inquiry or trial in a Magistrate’s Court shall be postponed or adjourned 
on the ground o f the absence o f a witness unless the Magistrate has first 
satisfied him self that the evidence o f the witness is m aterial to the inquiry 
or trial and that reasonable efforts have been made to secure his attend­
ance. I t  is obvious that i f  these conditions existed, the Magistrate 
should have granted an adjournment. There is nothing on the record 
to show whether the Magistrate addressed his m ind to the question as to 
whether the evidence o f this witness was material. In  v iew  o f the fact 
that the accused stated that the evidence was material, it must be taken 
that his evidence was material. W ith  regard to reasonable efforts having 
been made to secure the attendance o f this witness it appears that five 
days previously the accused had taken out a summons ordering his 
attendance.' It, therefore, seems to me, that both those conditions 
existed and in such circumstances an adjournment should haye been 
granted.

I, therefore, allow  the appeal, set aside the conviction and sentence and 
rem it the case to be tried by another Magistrate.

Set aside.


