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1937 Present: Hearne J. 

C U M A R A S I N G H E v. A B E Y R A T N E . 

IN THE MATTER OF AN APPLICATION FOR A WRIT OF Quo warranto. 

Writ of quo warranto—Election of Village Committee—Objection to qualification 
of member on ground of age—Objection overruled by presiding officer— 
Judicial functions—No writ to canvass decision—Ordinance No. 9 of-
1924, s. 18 (a) . ' 
Where at an election for a Village Committee objection was taken 

that the respondent was disqualified to be elected on the ground that 
he was under 25 years of age and the presiding officer overruled the 
objection under section 25 of the Village Communities Ordinance— 

Held, that a writ of quo warranto would not lie to canvass the decision 
of the presiding officer as he was exercising functions of a judicial 
character. 

In re Writ of quo warranto against S. A. de Silva (15 C. L. Rec. 206) 
followed. 

Quaere, whether, if the application had been for a declaration that the, 
respondent, notwithstanding his election, is disqualified from holding 
office, the writ would lie. 

1 H I S w a s a n application for a wri t of quo warranto to h a v e the 
JL e lect ion of the respondent as a m e m b e r of a v i l lage commit tee 

s e t as ide on the ground that h e w a s disqualified under sect ion 18 (a) 
of Ordinance No. 9 of 1924 from being elected. A t the election;,,the 
pres id ing officer overruled the objection. The applicant filed the 
birth certificate of the respondent showing that h e w a s 21 years of age. 

R. C. Fonseka, for pet i t ioner.—Sect ion 18 (a) of the Vi l lage Communit ies 
Ordinance , No. 9 of 1924, disqualifies any person w h o is under 25 years 
of age from being e lected to a v i l lage committee . Respondent's certi­
ficate of birth s h o w s h e is 21. T h e presiding officer did not hold a full 
and sufficient inquiry. 

B. H. Aluwihare ( w i t h h im Curt i s ) , for respondent .—The decision of 
t h e presiding officer is " final and conclus ive "—section 25 of Ordinance 
No . 9 of 1924. The same sect ion e m p o w e r s the presiding officer to hold an 
inquiry then and there as he m a y " d e e m requis i te ". The inquiry he ld 
b y h i m m u s t be presumed to be a proper and sufficient one in the 
absence of ev idence to the contrary. 

In dec iding on the qualification of candidates the presiding officer w a s 
act ing in a judicial character and not in a ministerial character. Hi s 
decis ion in that character, though erroneous, cannot be quest ioned b y 
quo warranto. (Shortt on Mandamus, p. 132 ; In re quo warranto on Chair­
man, Local Board, Matara'; In re Writ of quo warranto on S. A. de Silva'.) 

September 18, 1937. HEARNE J.— 
On June 5, 1937, a m e e t i n g w a s he ld in the Asgir iya Udas iya pattu 

div is ion of Matale District in order to elect a v i l lage commit tee in terms 
of Ordinance No. 9 of 1924. The applicant and the respondent w e r e 
candidates and the latter w a s e lected. 

1 4C.L. Rec. 81. ' IS C. L. Rec. 206. 

Cur. adv. vult. 
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T h e appl icant objected to t h e e lec t ion of t h e respondent o n t h e g r o u n d 
that h e w a s disqualif ied under sect ion 18 (a) of t h e Ordinance but t h e 
pres iding officer, t h e G o v e r n m e n t A g e n t , overruled the object ion. T h e 
respondent's birth certificate h a s been filed. H e is 21 years of age -
U n d e r sect ion 18 (a) a person shal l be disqualif ied t o b e e l ec ted un les s h e 
is over 25 years of age . There is, therefore , n o w n o ques t ion that t h e 
respondent's age disqualified h i m from be ing e lected. 

T h e appl icant prayed for the i ssue of a w r i t of quo warranto on t h e 
respondent w h o entered an appearance through Counse l to s h o w c a u s e 
w h y the appl icat ion should not be a l lowed. 

Sec t ion 25 (1) and (2) of the re levant Ordinance is as fo l lows : — 

(1) " I f at any m e e t i n g any quest ion shal l b e raised as to t h e r ight 
of any person to v o t e or to be e l ec t ed as m e m b e r of a c o m m i t t e e t h e 
G o v e r n m e n t A g e n t shal l t h e n and there m a k e such inquiry as h e m a y 
d e e m requis i te and dec ide w h e t h e r or not such person has t h e r ight 
to v o t e or to be e lected. 

(2) " Such decis ion shal l be final and conc lus ive ". 
In a case dea l ing w i t h quo warranto proceedings and reported in 

4 Cey. Law Rec. 81, Ennis J. said, " T h e on ly quest ion of fact i s w h e t h e r 
sect ion 14 of the Board of H e a l t h I m p r o v e m e n t . Ordinance , No: 13 of 
1898, provides that the Chairman shal l act jud ic ia l ly on any object ion 
raised to an e lect ion. In m y opinion sect ion 14 does so provide . I t 
authorizes the Chairman upon be ing satisfied that the e lec t ion w a s not 
du ly and regular ly he ld or a n y m e m b e r not d u l y e l ec ted to dec lare t h e 
e lec t ion void a l together or vo id as to a n y part icular member. . In m y 
opinion the Chairman act ing under that sect ion is c l ear ly exerc i s ing .a 
judic ial funct ion, and apply ing the rule of Regina v. Collins1 no wr i t of 
quo warranto w i l l l i e ". 

In an application for a wr i t of quo warranto against S. A. de S i l v a repor ter 
in 15 Cey. Law Rec, p. 206, P o y s e r J. fo l lowed 4 Cey. Law Rec, p. 81. 
and quoted Shortt on Informations (cr iminal and quo w a r r a n t o ) , Mandamus-
and Prohibitions (1st ed.), p. 132, w h i c h is as f o l l o w s : — 

" If there is any person w h o is appointed b y l a w to discharge, at t h e 
e lect ion to an office, any funct ions of a judic ia l character w i t h re spec t 
to it, an erroneous dec is ion of such person in that character cannot b e 
quest ioned b y quo warranto ". 

Counsel for t h e appl icant w a s unab le to argue that t h e G o v e r n m e n t 
A g e n t w a s exerc i s ing a minister ia l as d is t inct f rom a judic ia l funct ion . 
Apart from this the w o r d s "final and c o n c l u s i v e " appear ing in sect ion 
25 (2) h a v e b e e n cons idered b y this Court for t h e purpose of interpret ing 
sect ion 29 of Ordinance N o . 11 of 1920 and it w a s h e l d b y K o c h J. 4 h a t 
t h e y m u s t b e g i v e n " t h e i r d u e w e i g h t " . I, therefore , d i scharge t h e 
rule against the respondent . I do not consider th i s i s a su i table case 
for costs . 

N o w the rule w h i c h I h a v e discharged and w h i c h the appl icant asked 
the Court to m a k e absolute w a s " t h a t t h e e lec t ion of t h e r e s p o n d e n t 
w a s nul l and v o i d " b y reason of an erroneous dec is ion m a d e b y t h e 
G o v e r n m e n t Agent . S u c h a rule , if m a d e absolute , w o u l d h a v e been , 
as I h a v e indicated, repugnant to the authorit ies I h a v e cited. B u t a s 
39/15 i 2 Q. B. D. 30. 
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s e c t i o n 18 not on ly enacts that a person shal l b e disqualified to be e lected 
but also to be a m e m b e r of a v i l lage commit tee unless h e is over 25 years 
of age—and the respondent is certainly not—it is possible that t h e 
application w o u l d h a v e had a different result if w h a t w a s sought w a s not 
a declaration that t h e e lect ion of t h e respondent w a s void but a decla­
ration that the respondent, notwithstanding h i s e lect ion, is disqualified 
from holding office. I would , however , point out that this represents 
m y v i e w on a quest ion of l a w w h i c h w a s not taken, w h i c h w a s outside 
t h e scope of the application and on w h i c h I had not the advantage of 
hear ing arguments b y Counsel . 

In the case of The Queen v. Diplock\ it w a s sought to quest ion the 
va l id i ty of vo tes g i v e n at the e lect ion of a coroner. After holding that 
as the Sheriff exerc ised judicial funct ions in h i s scrut iny of the votes 
" t h e val id i ty of votes cannot be inquired into on a quo warranto ". Cock-
burn C.J. said, " I a m v e r y far from say ing that there m a y not b e cases 
in w h i c h a quo warranto w o u l d l i e as to the office of c o r o n e r ; as w h e r e 
t h e candidate e lected w a s personal ly disqualified . . . . " 

It is, .Jiowever, the case of The King y. Beer, w h i c h i l lustrates m y 
v i e w that e v e n if there has b e e n an e lect ion de facto and e v e n if the 
va l id i ty of the e lect ion cannot be quest ioned by quo warranto, the remedy 
i s ,never the les s avai lable for the purpose of cal l ing upon a person, w h o is 
prima facie disqualified from holding a particular office to show u p o n 
w h a t authority h e c la ims t o hold such office. 

In that case the defendant w a s cal led upon to s h o w b y w h a t authority 
h e c la imed to ho ld the office of council lor of a borough, the object ion 
be ing that h e w a s a bankrupt and therefore disqualified. It w a s he ld 
that the e lect ion could not b e quest ioned on a quo warranto, as an e lect ion 
pet i t ion w o u l d h a v e been the appropriate r e m e d y for object ing to the 
e lec t ion but that neverthe less the remedy by quo warranto w a s avai lable 
w h e r e t h e disqualification w a s in respect of ho ld ing or exerc i s ing the 
office, as w e l l as be ing e lec ted thereto . 9 Halsbury (Hailsham ed.), 
footnote to paragraph. 1377, p. 809. 

In h i s judgment Lord Alvers tone C.J. said, " It is true that sect ion 
87 (of the Municipal Corporations Act , 1882) says that an e lect ion shal l 
on ly b e quest ioned by e lect ion pet i t ion w h e r e the ground of the object ion 
is disqualification at the t i m e of the e l e c t i o n ; but I do not think that 
th i s e x t e n d s to the cont inuous holding of the office b y t h e person so 
disqualif ied". A n d again " Al though sect ion 39 of the Municipal 
Corporations Act , 1882, appl ies to a disqualification by bankruptcy 
arising after an elect ion, I , th ink that w h e r e there is a continuing 
disqualification the f ight to hold the office m a y sti l l be quest ioned by 
quo warranto ". 

Sect ion 18 (a) of Ordinance No. 9 of 1924 amounts to a statutory 
declaration that a person w h o is not over 25 years of age m a y not be a 
m e m b e r of a v i l lage commit tee , and I venture to think that if an appli­
cat ion had b e e n m a d e for a rule that the respondent, though elected, 
i s disqualified from taking h i s place as a m e m b e r of the v i l lage 
c o m m i t t e e it m i g h t v e r y w e l l h a v e been successful . 

Appl icat ion refused. 

»£. R. (4 Q. B.)549. > (1903) 2 K. B. 693. 


