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1971 Present: W e e r a im n t r y , J.

N . S. A . G A F F O O R , A p p e lla n t , and 0 .  D E  A L M E I D A , 
R e s p o n d e n t

S. C. OljGO— Labour Tribunal Case No. SjlGOoG

Industrial Disputes Act [Cap. 131)—Section IS—Scope of the definition o f term 
“ employer” —Partnership as employer—Effect of the introduction of a new 
partner—Joint liability of partners.

Tho respondent ontcroil tlio sorvico o f nn estate in 1940 ns Superintendent 
on the basis that his omployors woro carrying on the business of running the 
estnto ns partners. Tho present appellant bocamo a shareholder o f the business 
on 8th Novombor 1960 and informod tho rospondent that ho, tho appellant,

1 (191G) 19 X . L. It. 2S9.1 {1932) 51 X .L . I i .  2S2.
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had from (hat day “  taken over 1)10 management of the estato ”  and would 
bo drioctly responsible to iho other shareholder. Ho also assured tho 
respondent that ho would sco that his interests as Superintendent- teere conserved 
“ fairly and squarely ”  and ealled upon him to follow his directions on all matters. 
The services of the respondent ns Superintendent wore subsequently terminated 
by the appellant- in 1962.

In tho present proceedings instituted by the re-pendent-against the appellant 
nlono for tho payment o f certain sums as compensation in respect o f termination 
o f services, gratuity and provident fund benefits—

Held, (i) that whore, acting (uxprcs.-ly or impliedly) on behalf o f tho other 
partners, ono of tho partners o f a partnership employs a workman, tho former 
falls within tho definition of tho term “  employer in section -IS o f tho Industrial 
Disputes Act. Accordingly, although tho appellant owned only n fractional 
share of tho partnership business, (I10 respondent was entitled to look to the 
appollant alone as his employer.

(ii) that tho appollant was li.’.blo not only for tho period between 19G0 and 
1963, but also for the period prior to 19G0. There was nil implied assumption 
by tho new partnership of tho liability o f the old partnership towards the 
respondent in regard to tho earlier period o f service. .Moreover tho appellant’s 
undertaking to conserve the respondent's rights would appear to bo an express- 
assumption of liability in respect of obligations already incurred towards the 
respondent.

Held further, that under tho rule o f joint liability of partners tho respondent- 
was entitled to choose the appellant- nlono against whom to enforce his claim.

/ ! P P E A L  fr o m  an  o rd e r  o f  a L a b o u r  T ribu n al.

M . Tiruchelvatn, Q.G., w ith  S. ’Ponnmnbahim a n d  K . Kanag-Iswamii, 
fo r  th e  e m p lo y e r -a p p e lla n t .

P . Vimalachanthirau, w ith Nihrtl K . M . Per era, fo r  th e  a p p lica n t- 
resp on d en t.

Our. adv. vuU.

J a n u a ry  16. 1971. W eerajiantay, J .—

T h is  a p p ea l is  a g a in s t an  ord er  requ irin g  th e  a p p e lla n t t o  p a y  t o  the 
re sp on d en t ce rta in  su m s  as co m p e n sa tio n  in re sp e ct o f  te rm in a tio n  o f  
serv ices , g r a tu ity  a n d  p r o v id e n t  fu n d  benefits.

T h e . r e sp o n d e n t w a s e m p lo 3red  s in ce  1946 as S u p e r in te n d e n t o f  
U d u k e lle  E s ta te , P o lg a h a w e la , u p o n  a le tter  o f  a p p o in tm e n t  A 3  o f  24t-h 
M arch  1946 b y  w h ich  h e  w as p ro m ise d  in ter  a lia ' a  P r o v id e n t  F u n d  
co n tr ib u t io n  o f  1 5 %  a n d , in  th e  e v e n t o f  te rm in a tion  o f  se rv ices  as a 
resu lt o f  ch a n g es  o f  m a n a g e m e n t o r  oth erw ise , a p a j :m en t o f  tw o  m o n th s ’ 
sa la ry  fo r  e v e r y  y e a r  o f  se rv ice  a n d  a  reason ab le  co m p e n sa tio n  f o r  loss 
o f  career. T h is  e s ta te  w a s o w n e d  b y  several p erson s a t  th e  t im e  o f  his 
a p p o in tm e n t a n d  th e  co rresp on d en ce  betw een  th e  e m p lo y e r s  a n d  th e
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em p lo y e e  a t  th e  t im e  w o u ld  appear to  in d ic a te  th a t  th e  c o -o w n e rs  o f  th e  
esta te  re p re s e n te d  t o  th e  respon den t th a t  t h e y  w e re  ca rry in g  o n  th e  
business o f  r u n n in g  th e  esta te  as p a rtn ers . T h u s  th e  le tte r  A 3  sp o k e  
o f  o n e  o f  th e  o w n e rs  as th e  M anaging P a r tn e r  a u d  th e  le t te r  A 5  b y  w h ich  
th is M a n a g in g  P a r tn e r  con firm ed  h is a p p o in tm e n t  o n  23 rd  A u g u s t  1946 
sa id  th a t  a ll p a r tn e r s  h a d  agreed  to  a b id e  b y  th e  c o n d it io n s  a n d  term s 
la id  d o w n  in  h is  le t te r  o f  ap p oin tm en t.

I t  is  c lea r  fr o m  th ese  d ocu m en ts th a t  w h en  th e  resp on d en t en tered  
the serv ice  o f  th e  e s ta te  h e  d id  so  on  th e  b a s is  th a t  h is  em p lo y e rs  w ere 
carry in g  o n  th e  es ta te  as  partners.

T h e  p re se n t a p p e lla n t  cam e in to  th e p ic tu r e  o n  8 th N o v e m b e r  I9 6 0  
co n seq u en t u p o n  a  p u rch a se  b y  h im  o f  a o n e -th ir d  o f  tw o -fifth s  share. 
B y  h is  le t te r  A 1  h e  in fo rm e d  the re sp o n d e n t th a t  lie , th e  ap p e lla n t, h a d  
fro m  th a t d a y  “ ta k e n .o v e r  the m a n a g e m e n t o f  th is  e s t a t e ” . B y  th e  
sam e le tte r  h e  in d ic a te d  t o  th e  resp on d en t th a t  h e , th e  a p p e lla n t, sh ou ld  
be c o n s id e re d  f o r  th e  p u rp ose  o f  m a n a g e m e n t a s  th e  o n e  sh areh o ld er  
o f  th e  e s ta te  w h o  w o u ld  b e  d irectly  resp on sib le  t o  th e  o th e r  sh areh olders. 
H e  a lso  w e n t  o n  t o  assu re  the re sp o n d e n t th a t  h e  w o u ld  see th a t  h is  
in terests as  S u p e r in te n d e n t were conserved “  fa ir ly  a n d  sq u a re ly  ”  a n d  
ca lled  u p o n  h im  t o  fo l lo w  h is  d irection s  o n  a ll m a tte rs . T h e  serv ices  
o f  th e  S u p e r in te n d e n t  -were term in a ted  in  1962 a n d  it  is from  th a t  
term in a tion  th a t  th e se  proceed in gs h a v e  arisen .

T h e  p o in t  is  n o w  ta k e n  on  beh a lf o f  th e  a p p e lla n t  th a t  h e is o n ly  a 
co -ow n er  in  r e s p e c t  o f  a  sm all fraction a l sh a re  a n d  th a t  th ese  p ro ce e d in g s  
ca n n ot b e  m a in ta in e d  aga in st h im  a lon e  n o r  a n y  o rd e r  m a d e  ag a in st 
h im  a lon e . I t  is  s u b m itte d  fu rther th a t  in  a n y  e v e n t  n o  o rd er  can  b e  
m a d e  a g a in s t  h im  in  re sp e ct o f  the. p e r io d  o f  se r v ice  o f  th e  resp on d en t 
p r io r  t o  1960.

I  w o u ld  c o m m e n c e  b y  referring  t o  th e  d e fin it ion  o f  th e  term  
e m p lo y e r  ”  iu  se c t io n  4S c f  th e  O rd in a n ce . A s  d e fin ed  in section  

48 o f  th e  O rd in a n ce  em p loyer  ”  in clu d es  “  a n y  p e rso n  w h o  o n  b e h a lf  
o f  a n y  o th e r  p e r s o n  e m p lo y s  any w o rk m a n  I f ,  th e re fo re , th e  a p p e l
lan t w as a c t in g  o n  b e h a l f  o f  the o th er  c o -o w n e rs  o r  p a rtn ers , w h ich ev er  
the case m a y  b e , in  em p loy in g  o r  co n t in u in g  th e  e m p lo y m e n t  o f  th e 
resp on d en t, h e  w o u ld  fa ll w ithin the d e fin it ion  o f  e m p lo y e r  as con ta in ed  
in th e  A c t .

I t  has b e e n  s ta te d  th a t  it w ould  not b e  ju st a n d  e q u ita b le  to  m ak e an 
ord er  a g a in s t a p erson  w h o  is a c o -o w n e r  o r  a p a rtn e r  in asm u ch  as th e 
sa n ction s a t ta ch in g  to  th e  order cou ld  n o t  fa ir ly  b e  sa id  to  a tta ch  to  a 
person  w h o  h a s o n ly  su ch  a fraction al in terest. O n  th is  p o in t , h ow ev er.
I w o u ld  o b s e rv e  th a t  the. co -ow n cr  o r  p a rtn e r  w h o  is s o  ren d ered  liable 
m a y  h a v e  r ig h ts  o f  con trib u tion  ag a in st o th e r  co -o w n e rs  o r  p a rtn ers 
w h o  h a v e  s o  p e r m it te d  h im  to act o r  held  h im  o u t  as th eir  agen t w h eth er 
ex p ressly  o r  im p lie d ly , bu t that as far ns th e  p re se n t A c t  is con cern ed  th e 
resp on d en t w o u ld  b e  en titled  to  lo o k  to  th e  ap p e lla n t as th e em p lo y e r  
w ith in  th e  d e fin it io n  con ta in ed  in th e  A c t .
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A  d is t in c t io n  m u st b o  m a d e  betw een  tlie  lia b ility  o f  t lie  a p p e lla n t fo r  
i he p er iod  p r io r  t o  1 960 an d  th e p eriod  b e tw een  1900 a n d  1903. In 
reward to  th e  lai to r  p e r io d  J th in k  th at on th e  p r in cip le  o f  im plied  con tract 
o r  im p lied  a g e n cy  th e  appellant- w as a ctin g  fo r  h is c o -o w n e r s  o r  co -p a rtn ers  
an d  th ere  is n o  q u e st io n  b u t th a t  lia b ility  m u st a t ta c h  to  h im . I n  fa c t  
so  m u ch  w a s in e ffe c t  c o n ce d e d  b y  learned Q u een ’s  C ou n sel ap p earin g  fo r  
h im . '■

O n th e  o i l ie r  h a n d  in  rega rd  to the earlier p e r io d , w e  h a v e  th is  d ifficu lty , 
th at th e  a p p e lla n t  w h eth er co -p a rtn er  o r  c o -o w n e r , a cq u ire d  th is  statu s 
o n ly  in I9 6 0  a n d  w o u ld  n o t o rd in a rily  h a v e  in cu rred  lia b ility  t o  p a y  
term inal b en e fits  in  resp ect o f  th e  14 y ea rs  o f  s e r v ice  w h ich  p reced ed  Jiis 
a cq u is itio n  o f  a n  in te re s t in  th e e sta te : T h e  first c ircu m sta n ce , h ow ev er, 
w hich  w o u ld  a p p e a r  to  su p p o r t  th e resp on d en t in  a tta ch in g  lia b ility  t o  
th e  a p p e lla n t is th e  a p p e lla n t ’s o w n  le tter  A 1 w h ere in  h e assures th e  
re sp o n d e n t th a t  h e  w ill se c  th a t  h is  in terests as S u p e r in te n d e n t are 
conserved ‘ ‘ fa ir ly  a n d  s q u a r e ly ” . T h is  se n te n ce  h as been  u n d erstood  
by  th e  P r e s id e n t  t o  m ea n  th at th e a p p e lla n t w as th e r e b y  assuring th e  
re sp o n d e n t th a t  i f  h e  se rv e d  as su ggested  in  th e  le tte r , th e  righ ts th a t h ad  
a lrea d y  a c c ru e d  t o  h im  in resp ect o f  h is p r e v io u s  se rv ice  {w ould  be  
co n se rv e d . It- is  n ob  ^possible fo r  m e to  s a y  th a t  th e  P resid en t h as 
m isco n s tru e d  th is  le tte r  an d  T. see  n o g rou n d  t o  h o ld  th a t  th e  letter m ea n t 
o th erw ise .

-M oreover, as th e  P res id en t has o b serv ed , the a p p lic a n t  con tin u ed  as 
fsu p erm ten d en t -w ithout term in a tion  o f  se rv ice s  a n d  p a y m e n t  o f  term inal 
benefits, a n d  th is  a ssu m p tion  o f  a con tin u a n ce  o f  se rv ice s  ra th er th an  a 
te rm in a tio n  fo llo w e d  b y  a fresh  co n tra ct  seem s t o  b o  th e  basis on  w hich  
b o th  p a rt ie s  p r o ce e d e d . H a d  th ere  in fa c t  b e e n  a- te rm in a tion  th ere  
w ou ld  h a v e  b een  r ig h ts  w hich  th e re sp on d en t co u ld  h a v e  d ire c tly  asserted 
in term s o f  A 3 .

It h a s  been  u rged  aga in  th at w here th e re  is a  p a rtn e rsh ip  and  th ere 
is a ch a n g e  in th e  co m p o s it io n  o f  th e  p a rtn ersh ip  b y  th e  in tro d u ct io n  
o f  a n ew  m e m b e r , th e old  partnersh ip  co m e s  to  an en d  and a. n ew  
p a rtn ersh ip  arises in law . I t  has b een  su b m itte d  o n  b e h a lf o f  th e  
a p p e lla n t th a t  th is  n ew  partnersh ip  w o u ld  n o t  b e  resp on sib le  fo r  th e  
lia b ilities  o f  th e  o ld  p a rtnersh ip  unless su ch  lia b ilit ie s  h a v e  been  ta k en  
o v e r . S u ch  ta k in g  o v e r  o f  liab ilities m a y  h o w e v e r  b e  ex p ress  o r  im p lied  
an d  f l ic  c ircu m sta n ce s  o f  th e present case, h a v in g  regard  to  th e  
c o n t in u a n c e  o f  th e  serv ices o f  the. r e sp on d en t w ith o u t  term in a tion  o f  
h is se rv ice s  u n d e r  th e  o ld  p a rtn ersh ip  a n d  w ith o u t  p a y m e n t o f  a n y  
re tirem en t b e n e fits  a t  su ch  tim e, w o u ld  a p p e a r  t o  b e  su g gestiv e  o f  an  
im p lied  a s su m p tio n  b y  th e n ew  p a rtn ersh ip  o f  th e  lia b ility  o f  th e  o ld  
p a rtn ersh ip  to w a r d s  th e  resp on d en t in  rega rd  t o  h is  earlier p e r io d  o f  
s e r v ic e 1- ^M oreover th e  ap p e lla n t’ s le tte r  A I  w h ere in  h e  u n d ertak es 
re sp o n s ib ility  fo r  con serv in g  the r e sp o n d e n t ’s  r ig h ts  w o u ld  a p p ear t o  b e  
a n  e x p re ss  a ssu m p tio n  o f  lia b ility  in  resp ect o f  o b lig a tio n s  a lrea d y  
.in cu rred  to w a r d s  th e  resp on d en t.

1 Lindhy, l2lh cd. p. 323.
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■ I f  in  fa c t  th e ’ b u sin ess  a c r e  n o t  a p a rtnersh ip  b u s in ess  b u t  w as a 
eo -ow n crsh ip  in  re g a rd  t o  th e  estate , th en  b y  o n e  p e r s o n  b e c o m in g  a 
co -o w n e r  lie  d o e s  n o t  ta k e  o v e r  th e  liab ility  o f  th e  fo r m e r  o w n e rs  in 
regard to  th e  en tire  p r o p e r t y .  H ow ev er , h av in g  re g a rd  to  th e  d o c u m e n ts  
to  w h ich  I  h a v e  a lre a d y  r e fe r r e d  w herein  th e basis o n  w h ich  th e  r e sp o n d e n t 
was e m p lo y e d  w as th a t  h e  w a s serv in g  a p a rtn ersh ip  a n d  h a v in g  reg a rd  to  
the fa c t  th a t a t  th e  tim e  th e  a p p e lla n t a cqu ired  an  in te re s t  in  th is  esta te  
no c o n tra ry  in tim a tio n  w a s  giv en  to  th e resp on d en t, I  th in k  i t  w o u ld  b e  a 
reasonable  in fe ren ce  th a t  i t  w a s  as a n  em p loyee  o f  a  p a r tn e r s h ip  th a t  th e  
ap p e lla n t c o n t in u e d  h is  s e r v ice s  a fte r  the appellant- a c q u ir e d  h is  in terests  
in th e  business. T h e  d e c is io n  w h eth er  th e  business in  q u e s t io n  is  ca rried  
on  in  partn ersh ip  o r  c o -o w n e r s h ip  is a m ixed  q u e st io n  o f  fa c t  a n d  la w . 
In  so  fa r  ns q u e st io n s  o f  fa c t  a re  con cern ed  th e P re s id e n t 's  fin d in g s  h a v e  
been reached  a fte r  v e r y  c a r e fu l con sid eration  a n d  e v e n  i f  s u c h  q u e st io n s  
w ere ap p ea la b le , I  w o u ld  see  n o  reason  to  in terfere  w itji th e m , a n d  in  s o  fa r  
as qu estion s o f  law  are  in v o lv e d  th e  President lias g u id e d  h im s e lf  b y  
correct- legal p rin cip les  re g a rd in g  th e  d ifferences b e tw e e n  co -o w n e rs h ip  
and partnersh ip . I  d o  n o t  con sid er  th erefore  that- a n y  su fficien t 
reason has been  m a d e  o u t  t o  ju s t ify  th is cou rt in  d e p a r t in g  fr o m  th e  
P residen t’s  find ings.

It has been  u rged  o n  b e h a l f  o f  th e  respon den t th a t  th e re  is o n  th e  part- 
o f  p artners a jo in t  l ia b i l ity  a n d  th ere fo re  th at in  th e  c o s e  o f  p a rtn e rsh ip  
it w ou ld  bo  p erm iss ib le  f o r  an  em p lo y e e  h aving  c la im s against- a ll th e  
pa -tn ers to  ch o o se  a n y o n e  o f  th em  against w h om  t o  e n fo r c e  h is  c la im . 
In su pport o f  th is  c o n t e n t io n  h e lias c ited  C h a r lesw orth  o n  M erca n tile  
L a w 1. O n an  a p p lic a t io n  o f  th is p rin cip le  in a n y  e v e n t  i f  th e  resp on d en t 
h a d  a claim  against a ll th e  p a rtn ers, h e cou ld  d e c id e  t o  m a k e  th a t  c la im  
against th e  a p p e lla n t a lo n e  as o n e  o f  th em . T h is  is in co n s e q u e n c e  o f  
the n o tion  o f  jo in t  l ia b ility  in  R u glish  law  by  w hich  e a ch  o f  th e  p erson s 
jo in t ly  liable is lia b le  t o  th e  en tire  exten t o f  th e  c la im .

• Had the re la tion sh ip  b e tw e e n  the ow ners been  o n e  o f  c o -o w n e rs h ip , 
there m a y  h a v e  b e e n  s u b s ta n c e  in tlie su bm ission  o f  le a rn e d  co u n se l fo r  
the ap pellant th at D ie  c la im  w ou ld  be ex ig ib le  a g a in s t  o n e  ■ c o -o w n e r  
o n ly  pro rain a n d  th a t  o n e  co -o w n e r  cou ld  not be su ed  in  rega rd  t o  th e  
en tire ly , in co n s e q u e n ce  o f  th e d ifference betw een  th e  R o m a n -D u tc h  
concept o f  jo in t  l ia b ility  a n d  th e  Ih ig lid i c o n ce p t. H o w e v e r , it  is not 
necessary to  g o  in to  th is  m a tte r  fu rther in v iew  o f  th e  fin d in g  o f  th e 
P resident, w hich  I  a c c e p t ,  th a t th e  relationsh ip  h ere  w as o n e  o f  p a rtn e r 
sh ip  rather th a n  c o -o w n e rs h ip .

-F o r  these reason s I  c o n s id e r  th at n o grou n d  has b e e n  m a d e  o u t  f o r  an y  
in terference w ith  th e  o r d e r  o f  th e  President, and  T d ism iss  th is  a p p ea l 
w jth costs.

Appeal dismissed.
1 Oth td. p. 240.


