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S U M A N G A L A , A p p e llan t, and A P P U H A M Y ,
R esp on d en t.

290— C. R . Oampola, 6,317.

u Servitude—Bight to footpath—Cogent evidence of right necessary.

A- servitude such as that of right to a footpath must be established by 
cogent evidence, as it affects the right of the owner of a land to the 
free and unfettered use of his land. The fact that. the person who claims 
the servitude has other means of access to the road is a matter that 
must be considered in weighing the evidence of user.

A P P E A L  from  a ju d g m en t o f  th e  C om m ission er o f  R eq u ests , 
G am pola.

L . A. Rajapakse, K .C . (w ith  h im  S. R. W ijayatilake and T. B . Dissa- 
ciayake), fo r  th e  pla in tiff, appellant.

S . W . Jayasuriya  fo r  the defen dan t, respon den t.

Cur. adv. vult.

M arch  7, 1945. W u e w a r d e n e  J .— ■

T h e  p la in tiff brings th is a ction  as the con tro llin g  V iharadhipath i o f  
th e P oth g u l V ihara , E lp itiy a , to  have it d eclared  th at a land  o f  the V ihara , 
lo t  2 in  p lan  D  2 , is free from  th e  serv itu de o f  a foo tp a th  c la im ed  b y  the 
d efen d an t as the ow n er  o f  lots 5 and  6.

T h e  V ihara  stands on  th e land  ca lled  V ih a ra w a tte , lo t 1 in  p la ce  D  2, 
and the V ihara ow ns lo ts  2 , 3  and  4.

L o t  1 is separated from  lo t  2  by  the G an sabah aw a road. T h e  lo ts  2, 
3  and 4  are con tigu ou s lots. In  going  from  lo t 1 to  3 th e  pla intiff 
crosses th e G ansabahaw a road at th e p o in t A , sh ow n  in  p lan  D  2 , and  goes 
a long  the foo tp a th , sh ow n  in  deta il in  p lan  P I — the foo tp a th  b e in g f Y  F  Z . 
T h e  tea p lantation  in lo t 2  appears to  be  fe n ce d  w ith  barbed  w ire ex cep t 
along th e co m m o n  bou ndary  b etw een  th e  lo ts  2  and 3.

T he d efen d an t states th at h e w en t along  the foo tp a th , G  F  in p lan  P  1 
and then  proceed ed  along th e foo tp a th  F  Y  used by  th e  priest, and thus 
g o t  on  to  th e G ansabhaw a road. H e  sa ysy  h e u sed  th is p a th  fo r  th e last 
32 years as he had n o  o th er access  to  th e G ansabh aw a road.

I t  is n o d ou bt true, as p o in ted  ou t b y  th e learned C om m ission er, that 
the d efen dan t cla im s th is right o f  w a y  by  p rescrip tion , b u t th e fa c t  th at 
the d efen d an t has d irect access  to  th e G an sabh aw a road as ad m itted  b y  
the retired  K ora la— on e o f  th e d e fen ce  w itn esses— is  a m a tte r  w hich  
can n ot b e  ignored  in  w eigh ing th e  ev id en ce  o f  user.
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T h e  defen d an t’s ease is th a t h e  h as been  using the footp a th  in question 
fo r  nearly  82 years b u t h e is unable to  explain  satisfactorily  w hy  the 
p la in tiff should  have suddenly  ob jected  to  h is using th e footpath  about
1942. l i e  m akes a  som ew h at vague statem en t th at there w ere “  som e  
differences ”  betw een  h im  and the plaintiff about 1942 and  that he then 
ceased to  help th e S iam ese S ect to  w hich  the plaintiff belongs. H e  says- 
th at th e  plaintiff obstru cted  th e use o f  th e footpath  on ly  after he w ith 
drew  his support from  the S iam ese Sect. T he defen d an t’s ev idence 
w ith  regard to  the nature o f the “  d ifferences ”  betw een  h im  and th e 
plaintiff th a t resulted  in  plain iff obstructing  the footpath  is  very u n 
satisfactory  and u ncon vin cing . T he plaintiff appears to m e to  give a 
m ore reasonable a ccou n t o f  the origin o f the differences betw een  h im  
and th e defen dan t. H e  says that the defendant w ho was a daynkaya 
o f  th e tem ple w anted to  use the footpath  in 1940 and he told the d e fen d 
ant that h e cou ld  n ot allow  footp ath s over V ihara lands. T h e defendant 
then  got displeased w ith  the p la intiff and ceased  to support the pla in tiff's  
tem ple.

T h e p la intiff fen ced  lo t 2 nearly tw en ty  years ago as there was a tea 
p lantation  on  it. A s he had to  go from  lot 1 to  lo t 3 over lo t  2 he lowered 
th e barbed w ire at the poin t A  near the G ansabhaw a road so as to  give- 
h im  access to  lo t 2 w ith ou t at the sam e tim e leaving a gap through w hich ., 
trespassing cattle  cou ld  en ter lot 2. I f  the defendant was allow ed by 
the plaintiff until tw o years ago to  use that footpath  there w ould have 
been  a sim ilar arrangem ent o f the strands o f  w ire at the poin t G . B u t 
the positon  n ow  is that the wire had been  cu t  at G . D efen d a n t says 
that he did n ot m ake the gap at G . H e  says that the gap. at G  is today 
what, it w as for  the last tw enty  years. I t  is difficu lt to  believe that the 
plaintiff w ho took  so m u ch  trouble to prevent cattle  trespassing at A  
w ou ld  have le ft  the open in g at po in t B  through w hich cattle  cou ld  have 
en tered  lo t  2 and dam aged his p lantation. T h is supports the version 
o f  the plaintiff th a t there w as a continu ous fen ce  betw een  lo t 2 and lo t  5  
and the defen d an t created  the gap about 1942 by  cutting  the strands.

T h e  ev id en ce  o f  the Surveyor de la M otte  is n ot o f m uch  assistance 
to  th e defendant. H e  w en t to  the lands som e m onths after the d ispute 
arose and saw  w hat he thou gh t was a path  near the poin t G . I t  would' 
n o t be difficu lt fo r  the defen dan t to  have taken steps to  see that there 
w ere signs o f  such a path during the m onths that e lapsed betw een  th e  
com m en cem en t o f  his d ispute w ith  the plaintiff and the v isit o f  de la M otte .

K iri B and a , the retired K orala, m ade a general statem ent that he knew 
the defen dan t using the road for the last 25 years, b u t under cross- 
exam ination  he ad m itted  th at h e had been  to the d efen d an t’s land about 
15 years ago for an inquiry  and in con n ection  w ith  vaccination  duties. 
H e  also added that he had been  to  these lands 2 or 3 years ago along the 
footp a th  “  as a short cu t ”  and th at n obody  ob jected  to  his doing so . 
T he fa c t th at the K ora la  o f  the village going  on official duty  was not 
preven ted  from  going ov er  th e p lantiff’s land can n ot be relied upon as 
ev id en ce  o f  user o f  th e footp a th  b y  the defendant as ow ner o f  a dom inant 
ten em en t. M oreover, the ev id en ce  o f  th is w itness that the G ansabhaw a 
road “  tou ches th e d efen d an t’ s land ”  con trad icts  the d e fen d an t's  
ev id en ce  that his “  land has no G ansabhaw a road on  the southern end



Virasinghe and Peris. 1 3 9

I  have n o d ou b t that the d efen d an t d en ied  th at h e had  d irect a ccess .to th e  
G ansabhaw a road in  order to  len d  co lou r to  h is  story  th at h e  crossed  
th e  p la in tiff ’s land  to  g o  to  th e G ansabhaw a road. T h e  rem aining 
w itness Sam arakoon  cou ld  on ly  speak  o f  .the use o f  th e  foo tp a th  b y  the 
defen d an t a fter 1940.

A s against this ev id en ce  there is the ev id en ce  o f  th e p la in tiff w h o  is a  
N ayaka T hero. I  see  n o reason  for  re jectin g  th e  ev id en ce  o f  th is w itness. 
H e  is corroborated  b y  th e ev id en ce  o f  M r. K alen berg , a licen sed  Surveyor, 
w ho says that the p a th  from  F  to G  appeared  to  h im  to  b e  o f  m u ch  m ore 
resent date than th e rest o f  the p a th . O n a  carefu l exam ination  o f  the 
ev id en ce  in  the case I  am  defin itely  o f  op in ion  th at th e d efen dan t haa 
failed  to  p rove th e servitude c liam ed  by  h im . S erv itu des su ch  as th ese 
m u st b e  established  b y  cogen t ev id en ce  as th ey  a ffect th e  right o f  th e  
ow ner o f  a land  to the free and unfettered  use o f  h is land.

I set aside the ju d g m en t o f  th e learned C om m ission er and d irect decree  
to  be  en tered  in term s o f  c lau se  1 in th e p ray er  o f  th e p la in t and fo r  
d a m ages a t  R s . 6  a y ea r  from  date o f  a ction . T h e p la in tiff w ou ld  b e  
en titled  to  costs here and the C ou rt below .

A ppeal allowed.


