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1937 Present: Hearne J. 

T H E K I N G v. S A Y A N E R I S et al. 

55-59—D. C. (Crim.), Galle, 15,691. 

Unlawful assembly—Conviction of rioting and causing hurt and grievous hurt— 
Alteration of conviction by Supreme Court—Penal Code, ss. 32, 146, 
315, and 317. 

Where an accused person is convicted of rioting and causing hurt and 
causing grievous hurt under sections 315 and 317 of the Penal Code read 
with section 146, the conviction may be altered by the Supreme Court in 
appeal to a conviction of causing hurt and grievous hurt under the 
sections 315 and 317 read with section 32 of the Penal Code. 

P P E A L from a convict ion by the District Judge of Galle. 

Rajapakse, for accused, appellants. 

Pu l l e , C.C., for Crown, respondent. 

S e p t e m b e r 6,1937. HEARNE J.— 

T h e appel lants , five in number , w e r e convicted of rioting and of causing 
gr ievous hur t and s imple hurt. T h e latter convict ions w e r e under 
sect ions 317 and 315 of the Cey lon Pena l Code read w i t h section 146. 

T h e appel lant Bet tagoda Radage J a m e s alias Jamia put forward the 
defence of an alibi, g a v e ev idence in support of this defence and cal led 
a wi tness . B u t their ev idence w a s not e x a m i n e d by the trial Judge. 

1 3 c.L. w. si. 
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It w a s not inherent ly improbable , there w e r e n o contradict ions , and i f 
t h e J u d g e rejected the ev idence h e should h a v e recorded his- reasons for 
so doing. Apart from this the ev idence of the prosecut ion a g a i n s t 
Bet tagoda Radage J a m e s w a s not near ly so s trong as i t w a s against h i s 
co-accused. I a l l ow h is appeal, and acquit h i m . 

The logical sequence of this acquittal is that t h e remain ing four appel­
lants cannot be sa id to h a v e b e e n gui l ty of be ing m e m b e r s of an u n l a w f u l 
as sembly or of riot and the ir convict ions in respect of t h e s e offences-
are therefore quashed. 

I t remains to b e considered w h e t h e r t h e convic t ions of caus ing gr i evous 
hurt and of s i m p l e hur t under sect ions 317 a n d 315 read w i t h sec t ion 146 
can be a l tered to convict ions under these sect ions read w i t h sec t ion 32. 
Counsel for t h e appel lants has submit ted that this is l e g a l l y possible., 
and I agree w i t h h i m . 

A contrary v i e w w a s t a k e n in India prior to the dec is ion of t h e i r 
Lordships of the P r i v y Counci l in Barendra Kumar Ghosh v. Emperor1. 
Since that case, h o w e v e r , w h i l e it i s stil l the l a w that on a charge of r iot 
only, t h e accused, if acquit ted of riot, cannot b e conv ic ted of caus ing 
hurt—for causing hurt is not a necessary ingredient of riot—it has b e e n 
he ld that " if a person h a s b e e n charged w i t h a n offence under sec t ion 
326 I. P . C. (sect ion 317 Cey lon) read w i t h sec t ion 149 ( sect ion 146 
Cey lon) but has b e e n convic ted under sec t ion 326 read w i t h sec t ion 3 4 
(sect ion 32 C e y l o n ) , t h e convict ion is not necessar i ly bad by reason of t h e 
absence of a specific charge under the lat ter s e c t i o n " . (A. I. R. (1934) 
Sind 89 ; A. I. R. (1934) Madras 565 ; 36 Cr. L. J. 113.) 

T h e quest ions to w h i c h an Appe l la te Court should apply i ts m i n d i n 
such cases are " H a d the accused t o m e e t the s a m e se t of facts or not, 
and h a s h e b e e n prejudiced b y the fa i lure to speci fy t h e charge " u n d e r 
w h i c h h e w a s convicted ? " If not the convic t ion is g o o d " . In t h e 
present case both the quest ions m u s t be a n s w e r e d against t h e appel lants . 
I do not s ee that t h e appel lants could be said to b e prejudiced b y a s u b ­
st i tut ion of the convict ions under sect ions 317 and 315 read w i t h sec t ion 
146 for convict ions under sect ions 317 and 315 read w i t h sec t ion 32, f o r 
it w a s p la in ly se t out in the ind ic tment that t h e y w e r e associated toge ther 
w i t h a c o m m o n intent ion and in pursuance of that in tent ion caused 
gr ievous hurt and hurt . 

I a l ter t h e convict ions accordingly. I h a v e g i v e n t h e ques t ion o f 
sentence e v e r y considerat ion and do not th ink that interference w i t h t h e 
s e n t e n c e of 9 m o n t h s passed in respect of the convic t ions under sec t ion 317 
w o u l d be justified. A l t h o u g h the compla inant had b e h a v e d d i shones t ly 
towards a person w h o s e agents the appel lants w e r e it i s c l ear that i n 
go ing armed w i t h c lubs e x t r e m e v io l ence w a s contemplated . A s t h e 
sentence for riot w a s concurrent w i t h t h e m a j o r sentence of 9 m o n t h s f o r 
causing gr ievous hurt the appel lants ' partial success on appeal i s s teri le . 

Varied. 

1 A . I. B . (1925) P. C. 1. 


