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[FuLL BexcE.]
I'resent: Wood Renton C.J., Shaw J., and De Sampayo A.J.
LOUIS ». DINGIRIL
447—D. C. Matara, 6,378.

Aliengtion in  fraud of credilors—Action to sct aside deed—Facta  pro-
banda—Donation by one spouse io another—Subject to donor's debls
existing at dale of donation only.

In an action to have a deed set aside on the ground that it was
an alienation in fraud of creditors, the plaintiff muost prove affirm.-
atively that the alienor intended to defeat the claims of his
creditors, that the alienstion left him with practicaily no property

 out of whick such claims conld be met, and that particular
creditors, including the creditors impeaching the alienation, had  in
fact besn prevented by it from recovering what was their due.

The provision of ssction 18 of Ordinance No. 15 of 1876, that
gifts by one spouse in favour of the other shall be subject fo the
debts and engegements of the donating spouse, must be limited
(in the absence of faud) to debts and engagements existing at the
time of the alienstion, and not to” fubure debts.

THE facts appear from the judgment. «

Bewa, K.C., and Dias, for defendants, appeallants.

A. 8t. V. Jayewerdene (with him Canekeratne), for plaintiff,
respondent.

The following authorities were cited at the argument:—Laws of
England, vol. XV., pp. 87-88, s. 180; McQueen’s Husband and Wife,
pp. 269, 271, 264 265; Pereira’s Laws of Ceylon, vol. II., p. 661;
IN.L . R. 131: 4 A. C. R. 160; 4 N. L. R. 81; 2 Leader, pt. II.,
P.11;28.C. D.$5;3N. L. R. 287; 56 Bal. 32.

Cur. adv. vult,
February 12, 1915. Woop Renton C.J.—

The plaintiff is the purchaser, on a Fiscal’s transfer dated May
13, 1914, at a sale in execution against the 2nd defendant in case D.C.
Matars, No. 5,676. That action wag instituted on September 21,
1912, The 2nd defendant hed previously, viz., on June 2, 1912,
gifted his residing house and land to his wife, the Srd defendant,
and their children. The setion D. C. Matara,. No. 5,676, was
dismissed with costs on the ground that the issue had already
been decided against th 2nd deefendant in another case, C. R.
Matars, No. 5,581, between the same parties. Writ issued for the
recovery of costs in D. C. Matara, No. 5,676. The property in
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question in the present case was seized in execution of the writ.
When the plaintiff, the execution purchaser, went to take possession.
the 2nd defendant resisted him, alleging that the property belonged
to ‘his wife under the deed of gift of June 2, 1912. The plantiff,
therefore, brought this action to have the deed set aside as fraudulent.
The learned Dlstnct Judge has given judgment in his faveur, on
the grounds, in the first place, that the slienation was fraudulent:
and, in the second place, that even if it were not, the property seized
was liable for the 2nd defendent’s debts under section 18 of the
Matrimonial Riguts and Inheritance Ordivance, 1876, No. 15 of
1876. The case was referred by my brathers Shaw and De Sampayo
to a Bench of three Judges for the consideration of this latter
point. At the argument before us, however, counsel for the plaintiff
stated that he desired to support, and we gave him the opportunity
of supporting, the judgment of the learned District Judge, also on
the ground that the donation by the 2nd defendant in favour of his
wifo was fraudulent. The appeal is, in my opinion, entitied to
succeed on both grounds. The burden of establishing fraud rested
on the plaintiff, and the facta probanda in such a case as this are
well settled. It must be shown affirmatively that the alienor
intended to defeat the claims of his creditors, that the ailenation
left him with practically no property out of which such claims
could be met, and that particular creditors, including the creditor
impeaching the ailenation, had in fact been prevented by it from
recovering what was their due. (Silva v. Mack,® Podi Singho ».
Appuhamy.?) The criteria of fraudulent alienation adopted by the
English Courts in interpreting the Statute of Elizabeth (13 ILliz.
¢. 5) have frequently been referred to in our local decisions
(Carpen Chetty v. Christinahami,® Suravanai Arumugam v. Kanthar
Ponnampalam), but constitute in this Colony merely ratio scripta.
The rule of law is to be sought for in the common law, and not in
the English decisions unde that Statute. (Silva v. Mack, ubi sup.)
Tt seems to me that, in the present case, the evidence against the
2nd defendant cannot be put higher than this, that he desired to
safeguard the property gifted to his wife against being made liable
for his debts, or at any rate for the results of the litigation on which
he was about to embark. That is not sufficient to make the alien-
ation fraudulent, in the absence of affirmative proof that he had
no other poperty agsinst which his creditors could have recourse.

- It remains to consider the effect of section 13 of the Matrimonial
Rights and Inheritance Ordinance, No. 15 of 1876. That section
is a8 follows: '* It shall be lawful for any husband or wife, whether
married before or after the proclamation of this Ordinance, notwith-
standing the relation of marriage and notwithstanding the existence
of any community of goods between them, to make or join each
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other in meling, during the marriage, any voluntery gmnb gift, ov  1B1B.
setllement of any property, whether movable or immovebls, %, vygap
upon, or in favour of the other; but ell property so granted, gifted, Rmsrew C.J.
or seitled, and all acquisitions made by a husband or wife out of ; ..,
or by mesns of the monéys or property of &he other, shall, except Dirgiri
as otherwise provided by section 11, be subject fo the debis and
engagements of each spouse in the same manner and to "the ssme
extont as if such gmnﬁ gift, settlement, or acqmsmon had not been
made or occurred.”’

Sestion 11 declares a maerried woman’s perfonsl ornsmeunts,
weering apparel, end implements of trede or husbandry to be her
gseperate property. The scope of the liability for the debts and
engegements of the donating spouse has not, so fer as I sm awsre,
been the subject of judicial decision hitherte in this Colony. Bub
it must, I think, be limited to debts and engagements existing &b
the time of the slienetion. We are not now concerued, of sourse,
with the effect of fraud. The objeot of the Legislature in section 18
of the Ordinance of 1876 was to relax the commwon law in favour
of spouses. It cannot ressonably be supposed to have intended
that property doneted by one spouse te another should be eermarked
for all time with a liability to meet all the debts and engagements
incurred by the domor at any subsequent period, and that  the
spouses should be in & worse position than that which they scoupied
ander the cld law of community. I would set sside the decree of
the District Court, and direot that plaintifi’s action be dismissed
with the costs of the sction and the appesl.

De Sampavo AJ.—
T am of the same opinion on hoth the points submitted for decision.

8w J.—

I agree on both points. With regard to the first pomt I do not
think the evidence of fraud given in this cese would be suficient
under the English law to bring the case within the dictum in
Halsbury, vol. XV., p. 84, upon which the District Judge lalgely
based his decision. The authorities cited in that pessage, end in
somewhat similar passages on the following page, discloze much
stronger evidence of fraud than in the case before us. But this
case is to be decided by Romsan-Dutch law, not English/ and it
appears that two essentisls for setting sside the deed have not been
complied with, namely, no evidence has been given that st the time
of the conveyance the appellent was rendering himself practically
insolvent, and no evidence has been given of any attempt to exeeute
the decree on his other property. -

With regard ‘to the other point, the words of the section are
ambiguous, and might, I think, equally be read as imposing o -
liability on the prpoperty either for debts incurred st the time of .
the conveyance only, or for all debts whensoever incurred.

16 .



ﬂm

( 164 )
When we look atb the intention, however, I thiuk the meaning is

Smaw 3‘ elear. The fntention of the sestion, although it refers to gifta by
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either spouse, is, with yarious other sections i in the Ordinsnce, aimed
at giving the wils certain rights of property, somewhat in the nature
of those conferred by thg sarlier English Married Woman’s Property
Aots, and are intended to improve the position of the wife with regard
to properiy. As the Chief Justics bad pointed ouf, the position of
e wife married in oomrrunity receiving a gift under this section
would, if the respondent’s contention was accepted, be worse than
before. Moreover,, if this reading were sdopted, it would render
the property gifted to @ epouse liable throughout the marriage and
until. the debte of the donor are »all paid, for any particular debt st
the oaprics of the oreditor, although there might be ample other
property on which fo levy for his debt. It would alsp enable a
husbend, who wished to avoid his gift, by srrangement with any
ereditor, to defeat the donafion he had made. Such unreasonsble
results canmot, I think, have héen intended by the Legislature,

Sei aside.
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