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Present: L a s c e l l e s C .J . and D e S a m p a y o A . J . 

C H A R L E S v. J A N D R I S . 

98—D. C. Matara, 1,853. 

Appeal—Security for costs—Notice to respondent not served—Conditional 
acceptance of security irregular—Civil Procedure Code, 8.756. 
The decree in this case was entered on May 9. The pet i t ion of 

appeal was filed on May 23 , and notice of seourity w a s issued on the 
same day, returnable on May 31. On the 31st the notioe was returned 
for an extension, which was allowed for June 4. On June 4 notice 
was returned unserved for want of t ime . On June 4 seourity w a s 
tendered b y the appellant's proctor, and was accepted N by the Court 
subject t o any objeotion by the respondent. 

Held, that the conditional acceptance was bad, as notice had 
not been served on the respondent. 

' jp H E fac t s appear from t h e j u d g m e n t . 

Drieberg (w i th h i m Wadsworth), for t h e appe l lant . 

A. St. V. Jayewardene, for t h e respondent . 

J u l y 19, 1912 . LASCELLES C . J . — 

I n th i s case a s o m e w h a t t echn ica l object ion h a s b e e n raised t o 
t h e e n t e r t a i n m e n t of th i s appeal . T h e order appea led from w a s 
dated M a y 9 . T h e appel lant h a d t h e n , under s ec t ion 756 of t h e 
Civil Procedure Code, t w e n t y d a y s w i t h i n w h i c h t o perfect h i s 
securi ty . T h e pet i t ion of appeal w a s filed on M a y 2 3 , and a m o t i o n 
w a s m a d e on t h a t d a y t h a t t h e g iv ing of secur i ty should b e fixed for 
t h e 3 1 s t , and not ice of secur i ty and s t a m p s w e r e t endered at t h e 
s a m e t i m e . T h e no t i ce w a s i s sued on t h e s a m e day , returnable on 
the 31s t . On M a y 31 t h e no t i ce o n t h e re spondent w a s re turned for 
a n ex tens ion , w h i c h w a s a l lowed for J u n e 4 . On J u n e 4 t h e n o t i c e 
w a s returned unserved for w a n t of t i m e . On J u n e 4 secur i ty w a s 
tendered b y t h e appe l lant ' s proctor, and w a s a c c e p t e d b y t h e Court 
subject t o a n y object ion by t h e respondent . T h e re spondent n o w 
contends t h a t t h e condit ional a c c e p t a n c e of t h e secur i ty b y t h e 
Dis tr ic t J u d g e w a s n o s u c h a c c e p t a n c e as i s c o n t e m p l a t e d b y s ec t ion 
756 , b e c a u s e not i ce h a d n o t b e e n served o n t h e re spondent . T h e 
object ion i s n o doubt h igh ly t echnica l , b u t I a m of opinion t h a t i t 
m u s t ' n e v e r t h e l e s s prevai l . S e c t i o n 7 5 6 provides t h a t w h e n t h e 
pe t i t ion of appeal h a s b e e n rece ived b y t h e Court of first i n s t a n c e , 
t h e pet i t ioner shal l forthwith g ive n o t i c e t o t h e respondent t h a t h e 
wi l l o n a day specif ied in t h e no t i ce , and w i t h i n a period of t w e n t y 
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days , tender the security for the respondent ' s costs of appeal. T h e n , 
the respondent is a l lowed t o be heard to show cause , if any , against 
the acceptance of t h e security, and if t h e security i s accepted and 
the deposit is m a d e , t h e Court again i s sues not ice of appeal for 
service o n the respondent . I t is clear that t h e object of this proce­
dure is t o give the respondent an opportunity of object ing t o any 
securi ty if h e d e e m s it insufficient. T h e provision is an important 
and necessary one for the protect ion of respondents t o appeals , and 
it is beyond our power to say t h a t th i s portion of t h e sect ion can be 
ignored. T h e case of Kandappen v. Elliott 1 is an authority for t h e 
proposition that sec t ion 756 of t h e Code m u s t b e strictly enforced. 
Al though the present case m a y be a hard one , i t i s impossible for us 
t o m a k e any except ion in favour of t h e appel lant , and I think it is 
clear that the condit ional acceptance of t h e security w h e n no not ice 
had b e e n served o n t h e respondent amounted t o n o acceptance at 
all, and t h a t t h e provisions of sect ion 756 have not been complied 
wi th . I think t h e object ion prevails and the appeal abates . 

I t m a y b e that t h e appel lant m a y have grounds o n which h e m a y 
b e able t o obtain l eave t o appeal notwi ths tanding lapse of t i m e , 
b u t on that I desire t o express n o opinion now. The appeal abates . 
T h e respondent i s , I think, ent i t led t o h a v e t h e costs of t h e appeal . 

D E SAMPAYO A . J . — 

I entirely agree. I wish , however , t o add that th i s case is one 
more i l lustration of the mischief caused b y t h e failure on the part 
of practit ioners t o take advantage of -the facil it ies provided in t h e 
Civil Procedure Code for service of not ice . T h e respondent w a s 
represented by a proctor in the Court below, and it w a s quite open 
t o the appel lant to h a v e served the not ice of appeal on that proctor. 
If t h a t had been done, I h a v e n o doubt t h e not ice would have been 
served quite in t i m e so as t o observe the provisions of sect ion 756. 


