
( 167 ) 

Present: L a s c e l l e s G.J.. IMS. 

F E R N A N D O v. M I G E L A P P U . 

438—G. B. Negombo, 19,371. 

Arbitration—Legal misconduct—Receiving fee from one party before 
making the award. 

The receipt of a fee from one of the parties t o a suit b y a n 
arbitrator before h e made his award w a s held t o amount t o legal 
misconduct. 

LASCELLES C . J . — A n y act amounts t o a legal misconduct if i t 
would g ive rise t o a reasonable probabil ity that the arbitrator 
would be subjected t o any improper influence After making 
his award the arbitrator is entit led t o retain the award until he h a s 
received h i s fee either from one party or the other. B u t t h a t i s a 
wholly different matter from taking a fee from one of the parties 
before he has actually made his award. The receipt of a fee a t 
that stage i s a n act which i s calculated t o undermine the confidence 
of the opposing party in the impartiality of the arbitrator. 

Bawa, K.G., Acting S.-G., for t h e de fendant , a p p e l l a n t : — T h e 
arbitrator in th i s case rece ived h i s f ee f rom t h e plaintiff before h e 
m a d e h i s award. T h e rece iv ing of t h e f ee u n d e r t h e c i r c u m s t a n c e s 
a m o u n t s t o legal mi sconduc t . Eckersley v. The Mersey Docks.1 

T h e arbitrator m i g h t h a v e t a k e n t h e f ee after m a k i n g t h e a w a r d ; 
h e might" h a v e retained t h e award till h i s f ee w a s paid . Russell on 
Arbitration, 297-298. 

A. St. V. Jayewardene, for t h e plaintiff, r e s p o n d e n t . — I t is n o t 
a l leged t h a t t h e arbitrator w a s b iased b y reason of h i s h a v i n g t a k e n 
t h e f ee from one party before t h e m a k i n g of t h e award. O n t h e 
other h a n d , it w a s t h e appe l lant ' s proctor w h o adv i sed t h e arbitrator 
t o ge t h i s f ee from t h e re spondent in t h e first in s tance . Arbitrators 
usua l ly rece ive their fees be fore m a k i n g their awards . 

January 2 1 , 1913. LASCELLES C . J . — 

Thi s is an appl icat ion t o s e t as ide an award on t h e ground of 
m i s c o n d u c t on t h e part of t h e arbitrator. T h e a l l eged m i s c o n d u c t 
cons is t s in t h e fact t h a t t h e arbitrator, before h e m a d e h i s award, 
a c c e p t e d h i s fee , w h i c h a m o u n t e d t o R s . 2 1 , f r o m t h e plaintiff. 
There i s , i t is fair t o not ice , n o i m p u t a t i o n of d i s h o n e s t y aga ins t t h e 
arbitrator, nor is i t a l leged or proved t h a t h e w a s in fac t in f luenced 
i n h i s aw;ard b y t h e fee w h i c h h e h a d rece ived from o n e of t h e parties . 

l H E fac t s appear from t h e j u d g m e n t . 

i (1892) 2 Q. B. 667. 
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Set aside. 

*** 8' B u t in order t o const i tute legal misconduct , i t i s not necessary t h a t 
IJASOELIIBS there should be proof of any d i shonesty or partiality on t h e part of 

0 ^ t h e arbitrator. A n y act a m o u n t s t o a legal mi sconduc t if i t would 
Fernando v. g ive rise t o a reasonable probability that t h e arbitrator would 
MtgelApvu D e subjec ted t o a n y improper- inf luence. N o w t h e rights of a n 

arbitrator as regards t h e p a y m e n t of h i s fee are wel l se t t l ed . After 
making h i s award h e is ent i t led t o retain the award unt i l h e has 
received his fee either from o n e party or the other. B u t t h a t is a 
whol ly different m a t t e r from taking a fee from one of t h e parties 
before h e has actual ly m a d e h i s award. The receipt of a f ee a t t h a t 
s tage i s , in m y opinion, an act wh ich is calculated t o undermine 
the confidence of t h e opposing party in t h e impartial i ty of the 
arbitrator. There is one portion of t h e ev idence of the arbitrator t o 

. which I ought t o refer. T h e arbitrator in his ev idence s tated that 
t h e de fendant ' s proctor had advised h i m t o take his fee first f rom 
t h e plaintiff, a n d h a d s t a t e d t h a t t h e defendant wou ld n o t b e 
responsible for h i s f ee . If t h e m e a n i n g of t h a t evidence i s , as I 
first thought , that the. de fendant ' s proctor had sugges ted that the 
arbitrator should take his fee from t h e plaintiff before h e m a d e his 
award, I should certainly h a v e he ld t h a t it did not l ie in the m o u t h 
of the defendant t o object t o t h e award o n t h e ground that the . 
arbitrator had adopted a course wh ich their o w n proctor had 
sugges ted . B u t . M r . B a w a has pointed out that i t i s possible that 
t h e m e a n i n g of t h e advice g iven by t h e defendant ' s proctor w a s 
that,- after t h e award h a d b e e n m a d e , that i s , at the proper t i m e 
w h e n the f ee ought t o be paid, the arbitrator should take h i s fee from 
t h e plaintiff. Th i s , of course , wou ld b e a perfect ly unobject ion­
able proceeding, and i t is , perhaps , the course wh ich t h e defendant ' s 
proctor advised. I think it would be se t t ing a very dangerous 
precedent if it were he ld t h a t an arbitrator, before the complet ion 
of his award, w a s ent i t l ed to receive p a y m e n t of his fee from either 
of t h e part ies to t h e arbitration. T h e receipt of t h e fee at th i s 
s t a g e of the arbitration, in m y opinion, a m o u n t s t o legal misconduct , 
and t h e appeal m u s t be al lowed and the award set as ide . The 
appel lant is ent i t led t o the costs of t h e appeal and t o t h e costs of 
t h e appl icat ion in t h e Court below. 


