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DR. GAMINIGOONETILLEKE AND OTHERS 
VS.

THE UNIVERSITY OF COLOMBO AND OTHERS

COURT OF APPEAL.
SRISKANDARAJAH.J.
CA 1262/2004,
DECEMBER 9, 2004.

Writ o f certiorari - To quash selection to the post of Professor of Surgery- 
Should all the members of the University Council be m ade respondents ? -Is 
it fatal ?

The petitioner sought to quash the selection of the 11th respondent to the 
post o f Professor o f Surgery.

The respondents raised a prelim inary objection that the petitioners have 
failed to make all the m em bers of the University Council as respondents.

The position of the pe titioner was that as he h a d ’sought to quash the 
selection of the 11th respondent, all the mem bers of the Selection Committee 
were made parties, and it was not necessary to make all the m em bers of the 
University Council as respondents.

HELD:

1. A mere selection w ill not always result in an appointm ent. In this 
instance the University Council has appointed the 11th respondent 
on the recom m endation of the Selection Committee.

2. All the m em bers o f the University Council are necessary parties- 
failure to add them is a fatal irregularity.

Application for writ of certiorari on a prelim inary objection.

Case referred to :

1. Karunaratne vs. Commissioner of Co-operative Development 79(2) 
NLR 193.

Elmo Perera for petitioners.

H. L. de Silva, PC, with Gomin Dayasiri and Priyanthi Guneratne for 4th-11th 
repondents.

Chandana Prematilleka fo r 12th respondent.

Cur.adv.vult
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J u n e  0 6 th  2 0 0 5 ,

S. S R IS K A N D A R A JA H , J.

T h e  P e tit io n e r in th is ap p lica tio n  h a s  so u g h t a  w rit o f ce rtio ra ri to  q u a s h  

th e  s e le c tio n  o f th e  11 th  R e s p o n d e n t to  th e  p o s t o f P ro fe s s o r o f S u rg e ry  

a n d /o r  a n y  a p p o in tm e n t p u rp o rte d  to  h a v e  b e e n  m a d e  in te rm s  o f su ch  

s e le c tio n . E v e n  th o u g h  th e  P e tit io n e r h a s  so u g h t a  w rit o f p ro h ib itio n , 
p re v e n tin g  th e  R e s p o n d e n ts  from  m a k in g  a n y  a p p o in tm e n t to  th e  p o s t o f 
P ro fe s s o r o f S u rg e ry  th e  11th  R e s p o n d e n t w a s  a p p o in te d  to  th e  p o s t of 
P ro fe s s o r o f S u rg e ry  o f th e  U n v ie rs ity  o f C o lo m b o  on  th e  12 th  o f M ay , 
2 0 0 4  b e fo re  this ap p lica tio n  w a s  filled . H e n c e , th e  C o u rt in th is  ap p lica tio n  

c o u ld  o n ly  c o n s id e r th e  is s u e  o f a  w rit o f ce rtio ra r i to  q u a s h  th e  s e le c tio n  

a n d  th e  a p p o in tm e n t o f th e  11th  R e s p o n d e n t to  th e  p ost o f P ro fe s s o r of 

S urgery .

T h e  1st to  th e  11th R e s p o n d e n t’s h a v e  ra is ed  a  p re lim in a ry  o b jec tio n  to  

th is a p p lic a tio n  n a m e ly  : th a t th e  P e tit io n e rs  h a v e  fa ile d  to  m a k e  all th e  

m e m b e rs  o f th e  U n ivers ity  C o u n c il a s  re s p o n d e n ts  to this a p p lica tio n . T h e  

U n iv e rs ity  C o u n c il is th e  G o v e rn in g  A u th o rity  a n d  A p p o in tin g  A u th o rity  

a n d  h e n c e  its m e m b e rs  a re  n e c e s s a ry  p a rtie s  to  th is  a p p lic a tio n . T h e  

ap p o in tm en t of P ro fes so r of S u rg e ry  of th e  U n ivers ity  of C o lo m b o , w h ich  is 

im p u g n e d  in th is  a p p lic a tio n , w a s  m a d e  b y  th e  U n iv e rs ity  C o u n c il on  th e  

12th  M ay , 2 0 0 4  on th e  re c o m m e n d a tio n  of th e  S e le c tio n  C o m m itte e . T h e  

U n iv e rs ity  C o u n c il a lo n e  is s ta tu to rily  e m p o w e re d  to  m a k e  su ch  d ec is io n  

a s  th e  g o v e rn in g  a u th o rity  of th e  1st R e s p o n d e n t. T h e re fo re  th e  sa id  

R e s p o n d e n ts  su b m itted  th a t this ap p lica tion  is invalid  a n d  not m a in ta in a b le  

in law .

T h e  C o u n s e l fo r th e  1st to  11th R e s p o n d e n ts  s u b m itte d  th a t in te rm s  of 
S e c tio n  4 5  of th e  U n v ie rs it ie s  A c t, N o . 1 6  of 1 9 7 8 , it is th e  C o u n c il o f th e  

U nvers ity  w h ich  is e m p o w e re d  to  ap p o in t p e rs o n s  an d  to  su sp e n d , d ism iss  

o r o th e rw is e  p un ish  p e rs o n s  in th e  e m p lo y m e n t o f th e  u n ive rs ity . In th is  

ins tan t c a s e  th e  a p p o in tm e n t of th e  11th  R e s p o n d e n t w a s  m a d e  b y  th e  

U n ivers ity  C o u n c il itse lf a n d  w h a t is so u g h t to  b e  c h a lle n g e d  b y  th is  

ap p lica tio n  is th e  a p p o in tm e n t o f th e  11 th R e s p o n d e n t a lth o u g h  it is th e  

S e le c t io n  C o m m it t e e  t h a t  s e le c t s  a  c a n d id a t e  a n d  m a k e s  a  

re c o m m e n d a tio n  to  th e  C o u n c il th e  a c tu a l a c t of a p p o in tm e n t is c a rr ie d  

out by th e  U n ivers ity  C ounc il sitting to g e th e r a n d  tak in g  a  d ec is io n  th e re o n . 
In this ca se , the C ouncil a t its 3 5 0 th  m e e tin g  held  on 1 2 .0 5 .2 0 0 4  co n s id e re d
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th e  reco m m en datio n  of the S election  C o m m itte e  an d  unanim ously decided  
to  ap p o in t th e  11th R e s p o n d e n t a s  P ro fe s s o r o f S u rg e ry  2 R 1 . T h e  11th  

R e s p o n d e n t’s leg a l s ta tu s  a n d  rights a s  P ro fe s s o r of S u rg e ry  n o w  flow s  
fro m  th e  d ec is io n  m a d e  by th e  U n iv e rs ity  C o u n c il w h ich  a c c e p ts  th e  

re c o m m e n d a tio n  o f th e  S e le c tio n  C o m m itte e  w h ich  d ec is io n  a ls o  n e e d s  
to  b e  se t a s id e  if th e  11th R e s p o n d e n ts  le g a l rights an d  s ta tu s  a s  a  

P ro fes so r a re  to b e  a ffe c te d . T h e  sa id  R e s p o n d e n ts  fu rth er subm itted  that 
e v e n  if th e  re c o m m e n d a tio n  of th e  S e le c tio n  C o m m itte e  is d e c la re d  to  be  

of no  legal effect or if it is to  h a v e  a n y  legal c o n se q u en ce s , th e  ap p o in tm en t  
of th e  11 th R e s p o n d e n t as  P ro fes so r h as  to  b e  q u a s h e d , w h ich  c a n n o t be  

d o n e  in th e  a b s e n c e  of all th e  m e m b e rs  of th e  C o u nc il w h o  a re  not b e fo re  

court. T h e  c o u n s e l fo r th e  R e s p o n d e n t su b m itted  th a t all m e m b e rs  of th e  
C o u n c il m u st b e  g iv en  an  o p p o rtu n ity  in th e s e  p ro c e e d in g s  to  jus tify  th e  

va lid ity  arid  leg a lity  o f th e  d ec is io n  th a t th e y  m a d e  to a p p o in t th e  11th  
R esp on d en t.

T h e  12th  R e s p o n d e n t as s o c ia te d  h im se lf w ith  th e  p re lim inary  objection  

ra is ed  by th e  1 st to  th e  11 th R e s p o n d e n ts  a n d  fu rth er su b m itted  th a t th e  

P e titio n e r m a d e  no a tte m p t w h a ts o e v e r  a t a n y  s ta g e , not e v e n  a fte r that 
ap p o in tm en t o f th e  11 th R e s p o n d e n t w a s  m a d e  know n  to C o u rt to ad d  th e  

m e m b ers  of th e  University C ouncil as  R e sp o n d en ts  though their w as  am ple  

tim e  to  do  so  b e fo re  th e  2n d  R e s p o n d e n t filed  his ob jection  d esp ite  R u le  3
(8 ) of th e  C o u rt of A p p e a l (A p p e lla te  P ro c e d u re ) R u le s  1 9 9 0  a u th o riz in g  
such  c o u rs e  of ac tio n .

T h e  P e titio n e rs  in rep ly  to  th e  p re lim in a ry  o b jec tio n  su b m itted  th a t th e  

Council cannot, even  by a  unanim ous decision va lidate a  nullity by purporting  

to  a p p ro v e  th e  nullity a n d  purpo rtin g  to  ac t in te rm s  of th e  sa id  nullity. As  

such  th e  p u rp o rte d  a p p ro v a l o f th e  sa id  s e lec tio n  by th e  C o u n c il on 12th  

M a y , 2 0 0 4  2R 1  an d  th e  p u rp o rte d  le tte r of a p p o in tm e n t 2 R 2  a re  ab initio 
void  a n d  not m e re ly  v o id a b le . H e  fu rth e r su b m itted  th a t w h a t is so u gh t to  

b e  q u a s h e d  in p ra y e r (b ) is th e  p urported  se lection  of th e  11 th R e sp o n d en t 
by th e  S e le c tio n  C o m m itte e . A ll th e  m e m b e rs  of th e  sa id  S e le c tio n  

C o m m itte e  h a v e  b e e n  m a d e  R e s p o n d e n ts . T h e re fo re  h e  su b m itted  that 
th e  p re lim in a ry  o b jec tio n  b e  re je c te d .

T h e  P e titio n ers  in th is a p p lic a tio n  h as  so u g h t a  w rit of certio rari to  

q u a s h  th e  se lec tio n  of th e  11th R e s p o n d e n t to  th e  post of P ro fes so r of 
S u rg e ry  a n d /o r a p p o in tm e n t p u rp o rte d  to  h a v e  b e e n  m a d e  in te rm s  of 
su ch  s e lec tio n . T h e  P e tit io n e r’s pos ition  th a t h e  o n ly  c h a lle n g e d  th e
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se lec tio n  o f th e  11th  R e s p o n d e n t w h ich  is n o t b o rn e  o u t b y  h is p ra y e r. 

E v e n  if th e  p e tit io n e r h a s  m a d e  a n  a p p lic a tio n  to  q u a s h  th e  s e le c tio n  

a lo n e  in th e  a b s e n c e  o f a n  a p p o in tm e n t th a t a p p lic a tio n  w o u ld  h a v e  b e e n  

re je c te d  on th e  b a s is  th a t th e  a p p lic a tio n  is p re m a tu re . A  m e re  s e le c tio n  

will not a lw a y s  re su lt in a n  a p p o in tm e n t. A  s e le c tio n  c o u ld  b e  c h a lle n g e d  

o n ly  if th a t se le c tio n  w a s  re lie d  upon  b y  a n  a u th o rity  o r  a c te d  upo n  on  th a t  

se lectio n  o r re c o m m e n d a tio n . In th a t e v e n t, th e  c h a lle n g e  is fo r ap p o in tin g  

a  p e rs o n  w h o  is n o t le g a lly  e n title d  fo r th a t a p p o in tm e n t a s  h is  s e le c tio n  

w a s  w ro n g  o r illeg a l. In th is  in s tan t c a s e , th e  U n iv e rs ity  C o u n c il h as  

a p p o in te d  th e  11th  R e s p o n d e n t on  th e  re c o m m e n d a tio n  o f th e  S e le c tio n  

C o m m itte e . In Karunaratne v  Commissioner of Cooperative Development 
Ism a il, J c iting  s e v e ra l a u th o rit ie s  h e ld  ; “In v ie w  o f th e s e  a u th o r it ie s  it 
a p p e a rs  to m e  th a t th e  D e p u ty  C o m m is s io n e r of C o -o p e ra tiv e  D e v e lo p m e n t
J. D . J. V ith a ra n a  w h o  m a d e  th e  a w a rd  is a  n e c e s s a ry  p a rty  to  th e s e  

p ro c e e d in g s  a n d  th e  fa ilu re  to  a d d  h im  a s  a  p a rty  re s p o n d e n t is a  fa ta l 
irregu larity . It is th e re fo re  n o t n e c e s s a ry  to  d e a l w ith  th e  o th e r  m a tte rs  

re fe rre d  to  in th e  p e titio n .”

In th e s e  c irc u m s ta n c e s  th e  C o u rt h o ld s  th a t th e  m e m b e r s  o f th e  

U n iv e rs ity  C o u n c il a re  n e c e s s a ry  p a rtie s  to  th is  a p p lic a tio n  a n d  a s  th e  

P e titio n e rs  h ad  fa ile d  to  m a k e  th e m  a s  R e s p o n d e n ts  is a  fa ta l irre g u la rity  

a n d  h e n c e  C o u rt u p h o ld s  th e  p re lim in a ry  o b je c tio n  o f th e  1 st to  11 th a n d  

12 th  R e s p o n d e n ts  a n d  d is m is s e s  th is  a p p ic a tio n  w ith o u t co sts .

Application dismissed.


