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1943 P r e s e n t: Hearne J.

PEIRIS, e t  al, Appellants^ and ELIYATAMBY, Inspector 
of Police, Respondent.

895-898 M. C. Colom bo, 32,825

P o lice  In fo rm a tio n  B o o k — U se d  as e v id e n c e  b y  M a g is tra te — T e stin g  c r e d ib i l i ty  
o f  w itn e s s .

E n tr ie s  in  a  P o lic e  In fo rm a tio n  B o o k  ca n n o t b e  u sed  as e v id e n c e  fo r  
th e  p u rp ose  o f  te s t in g  th e  c r e d ib ility  o f  a  w itn e ss .

PPEA L from a conviction by the M agistrate Of Colombo.

L. A . Rajopakse  (w ith  him  V. F. G un eratne) ,  for accused, appellants.
N. Nadarasa, C.C., for Crown, respondent.

Cur. adv. vu lt.

March 10, 1943. Hearne J.—
There w ere four appellants and at th e conclusion of the argum ent I 

sum m arily dism issed the appeals of th e second, third, and fourth accused. 
It w as obvious that, h ow ever the clash betw een  the first accused and the  
com plainant *may have originated, thejr, m ade the quarrel their ow n  
quite gratuitously and helped  in  the infliction of very  serious injury on  
the latter. So far as the first accused w as concerned it w as of im portance 
to decide w ho w as the original aggressor and the decision of th is question  
w as m ade to depend, to som e exten t at least, upon the P olice Inform ation  
Book. The first accused had called  as a w itness one C. P. Perera, w ho  
claim ed to have been an eye-w itness and w ho gave evidence that w as m ost 
favourable to the first accused. H e said h e had seen  the com plainant 
assault the first accused and that, w hen  th e  latter w as running away, he  
advised hyn to go td the police and gave him  h is nam e. D ealing w ith  th is  
w itness the M agistrate rem arked that “ he found the first accused had not 
m entioned h is nam e to the police ” w hen  h e m ade a statem ent after the  
events w hich  led to his being charged. It appears that the M agistrate 
“ found ” w hat h e did in  th e P olice Inform ation Book and Grown Counsel 
adm itted that th is m ust be taken  to be so. W as that an im proper use of 
th e  P olice Inform ation Book ? On the authorities it  p lain ly w as. It 
w as used, as the judgm ent indicates, to discredit the first accused w hen  he  
said that he had m et C. P. Perera soon after th e affray and, arising from  
that, it w as used to discredit th e  evidence g iven  by C. P. Perera. This 
is precisely w hat cannot be done. W ickrem asin ghe v. F ern an do1 Tenne- 
koon v . P onniah'. E ntries in  th e P olice Inform ation Book cannot b e  
used as ev iden ce  for th e  purpose of testin g  th e credibility o f a w itness.

I allow  the appeal and order a retrial o f first accused by another  
M agistrate.

S e t aside.

* 29 N . L . R . 403. * 11 C. L. W. 68.
44/18
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1941 P re s e n t: Cannon J.

ABEYWXCKREME, Appellant, and  COMMISSIONER OF 
MOTOR TRANSPORT, Respondent.

In the m atter of a case stated under section 4 (6) of the 
Motor Car Ordinance, Appeal No. 2,609.

O m nibus licence— R efu sa l o f application fo r  licence in  a particular year— 
Change o f circum stances— R enew al o f application— M otor Car Ordinance, 
No. 45 o f 1938, s. 4 (6 ).

, Where the Commissioner of Motor Transport refuses an' application 
for an omnibus licence for a particular year, he is not debarred from 
considering another application by the same applicant for the same route 
during the same year where the circumstances have changed and where 
there is room for an additional omnibus.

THIS was a case stated for the Suprem e Court under section 4 (6) 
of the Motor Car Ordinance, 1938.

H. V. P erera, K.C. (w ith him D. D. A tu la th m u da li). for objector, 
appellant.

H. W. R. W eerasooriya, C.C., for the Commissioner of Motor Transport.

Cur. adv. vu lt.
Decem ber 17, 1941. ■ Cannon J.-—

This is an appeal by w ay of cases stated under section 4 (6). of the 
Motor Car Ordinance, No. 45 of 1938, in which Ordinance is the law  
relating to the licensing of public vehicles.

The question referred by the case stated for the decision of this Court 
is as follow s : W here the Commissioner refuses an application for ah
om nibus licence for a particular 'year, is he. debarred from considering 
another application for the sam e route during the sam e year where the 
circum stances have changed and there is room for an additional 
om nibus ? ”.

The duration of a ’bus licence is for a year or any part of a year ending 
in  the m onth of Decem ber in all cases. The procedure for obtaining' a 
licence to begin in  January is that the application m ust be sent in to the  
licensing authority 'and  forwarded b y -th a t authofity, together w ith  its 
recommendation, to the Commissioner of Motor Transport rtot later than  
the first w eek in th e ' October, preceding. An application for a licence 
to com e into force at any tim e after 'January 31 m ust be ' foruiarded 
by the licensing authority, w ith  its recommendation, to the Commissioner 
w ith in  seven days. Of its' receipt, T he licensing authority m ay not 
recommend a refusal Of the application except upon One or more of three 
grounds, nam ely, unsuitability of the particular ’bus for! the proposed 
route ; unsuitability of the route for "bus traffic ; traffic, congestion on the  
proposed route—" that any proposed route is  generally so congested by 
traffic that additional omnibus'traffic canhbt, w ith due regard to the Safety 
and convenience of the public, be allowed thereOn”, section 45 (2) (c) . 
A ll such, applications are. advertised by the Commissioner,; and any other 
licence holder or applicant for a licence for any part of the rou te-in  
question m ay m ake objection to the issue of the licence, section 46 (2) (b). 
The Commissioner m ust have regard to the follow ing m atters w hen  
deciding w hether to grant or refuse the ap plication : —The licensing
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authority’s recom m endation; any, objection under section 46 (2) (b) ; 
existing  transport fa c il it ie s ; adequacy of the proposed service for the  
needs of the public. The Commissiofter’s decision is duly notified  
to the licensing authority for that authority to act in  conform ity there­
with ; and w here the decision com m unicated is that the licence should be 
refused, section 53 (1) directs that “ the licensing authority shall not issue  
the licence

The facts w hich g ive rise to the present appeal are that a licence w as 
applied for in  October, 1940, for a ’bus to ply from  January, 1941, on the  
route Matara to Hakmana. The Com m issioner refused it and there w as 
no appeal from h is refusal. Later, in February, 1941, the applicant 
applied for a licence for the route Matara to- Hakmana and Beliatte, 
such licence to com e into force on March 1, 1941. This application w as  
allow ed because the traffic conditions had changed. An appeal w as  
lodged by an objector, one of the grounds of appeal being that the refusal 
of the first application w as final, for the year 1941. The objector’s appeal, 
being dism issed, he asked the Tribunal to state a case for the decision of 
th is C o u rt: hence the reference.

Mr. Perera, in arguing, the objector’s appeal that a later application  
for the sam e ’bus and route for a particular year could not be entertained, 
subm itted that the licensing authority w hen  it sends its recom m endation, 
and the Comm issioner w hen  he considers “ the adequacy and su itability  
of all ex isting  transport fa c ilit ie s” under section 47 ( lj  (c ) , m ake their  
decision for the w hole year in question ; and if the Com m issioner’s 
decision is to refuse, that decision is final for the year for w hich the 
application is made, by virtue of the direction in section 53 (1) that' “ the  
licensing authority shall not issue the licence ”. He d r e w  attention to 
the fact that the wording of the section is perem ptory and subm itted  
that it does not perm it any subsequent application to be considered for 
the sam e route for the sa m e . year. W hile adm itting that' circum stances 
m ay change, he m aintained that the Statute required the Comm issioner 
to consider all the circum stances actual or potential at the tim e of his 
decision ; otherw ise there w ould be no finality'. The decision to refuse* 
h e argued, has the legal effect of an injunction against th e issue o f  the  
licence for the year in question to the applicant for that route, w hich  
injunction was unqualified. ,

Mr. W eerasooriya em phasised that the Ordinance perm its an applica­
tion to be m ade for a licence to com e into force in any m onth of the year* 
and subm itted that it, therefore, follow ed that it is open to anyone .to m ake 
a num ber of applications for jl licence to com e into force in  different 
m onths. He pointed out that the licensing authority w as required to  
forward applications to the Com m issioner for consideration, and con-,, 
tended that w hile the Com m issioner could still refuse a second, application  
on the grounds of his refusal of the prior ap plication ,' for exam ple, 
congestion, he could  not refuse it on the principle of res judicata.- In’, 
short, he m ust consider it on its m erits, w hich w ould  s include new  , 
circum stances ex isting w hen  h e deals w ith  the second .application. , A ' 
state of congestion ex isting  in  one part of the, year m ay not .continue' 
for a num ber of reasons, som e o f w hich a fe  anticipated by the O rdin an ce.' 
For exam ple, a ’bus m ay be w ithdraw n or a licence holder m ay-be granted
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a change of r o u te ; further, though the Commissioner has authorised the  
issue of a licence, the licensing authority m ust refuse it if  the Examiner 
reports the ’bus to be unfit. In each of these cases the volum e of ’bus 
traffic on the particular route w ould thus be lessened. Counsel cited  
section 58b (1) to show that the Ordinance contem plated fresh applica­
tions for the sam e ’bus and route. Thiis section provides for the issue of 
a  new  licence w here there has been a change of possession, and Counsel 
subm itted .that the provision is w ide enough-to cover a case where the 
old  owner had been  refused a lic e n c e ; that it does not lim it the right of 
the new  owner to m ake an application only in a case w here the old owner 
has successfully applied for a licence for the route.

The relevant part of section 53 (1) .reads as fo llow s:—‘‘W here the 
decision or order com m unicated by the Commissioner under section 52 1 
in  respect of any application for a licence for an omnibus or lorry is that a 
licence should be refused, the licensing authority shall not issue the  
licence ”. Mr. W eerasooriya subm itted that the words “ any applica­
t io n ” should. .. be construed as m eaning “ any particular applica­
tion ”. The section w as necessary because w ithout it. the licensing  
authority m ight disregard the decision of the C om m issioner; but, he  
contended, it was lim ited to a particular decision on  a particular applica­
tion, nam ely, an application for a licence from a particular month, not to  
a particular m onth. ,

The legal argum ent adduced against the appeal is reinforced by the 
practical aspects of the problem. I think it would' be unreasonable 
in  th e absence of som e clear statutory prohibition, to hold that the. 
Commissioner has no power to consider favourably, w here changed' 
circum stances justify  it, a fresh application . by an applicant whose 
application for th,e sam e ’bus and route has been previously refused. 
The answer to the question referred, is,, therefore, in the negative, and the 
appeal is dism issed w ith  costs.

H aving com e to. this decision, it is unnecessary for this court to .consider 
w hether, or not .the second application in  this case,, having been for an 
extended,route, was, on that account, different from 'the first application: 
and therefore not’w ithin  the ambit of section 52 (1).

Appeal dism issed.


