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1937 Present: Soertsz and H e a r n e JJ . 

T H A N G A M M A v. N A G A L I N G A M 

26—D. C. (Inty.), Jaffna, 10^89 

Mortgage action—Intervention of judgment-creditor of mortgagor, who had 
seized the property—Not necessary party—No right to intervene—Civil 
Procedure Code, s. 18—Mortgage Ordinance, JVo. 21 of 1927, s. 6 ( I ) . 
Where in a mortgage action a person who had effected a seizure of the 

mortgaged property on a writ which he had obtained against the defend­
ant, applied to intervene on the ground that the action was a collusive 
one brought to frustrate his seizure,— 

Held, that the petitioner was not entitled to -intervene as he was not a 
necessary party for the adjudication of the questions involved in the 
action between the plaintiff'and the defendant. 

Held further, that he was not a necessary party within the meaning 
of section 6 (1) of the Mortgage Ordinance. 

Kalu Menika v. Kiri Banda (2 C. L. Rec. 191) and Ibrahim v. Hong 
Kong and Shanghai Bank (37 N. L. R. 51) followed. 

P P E A L from an order of the Distr ict J u d g e of Jaffna. . ", 

IV. Nadarajah ( w i t h h i m S . M a h a d e v a ) , for plaintiff, appelant. •„• 
V * . . . ' - . 

S. Nadesan, for pet i t ioner, respondent . ^*;.=.' "2.",'s^ 
Cur. adv. vult.' 

J u n e 2 2 , 1 9 3 7 . SOERTSZ J.— 
This w a s an act ion o n a m o r t g a g e bond. T h e plaintiff s u e d t h e d e f e n d a n t 

to recover a s u m of Rs. 1 , 5 0 0 w i t h interes t and p r a y e d that , in de fau l t 
of payment , decree b e en tered for the sa le of t h e m o r t g a g e d p r e m i s e s . 
Be fore s u m m o n s could h a v e been served on the defendant , the pe t i t ioner -
respondent filed pet i t ion and affidavit and prayed that " h e b e a l l o w e d t o 
i n t e r v e n e in th i s case and file a n s w e r ". H e a l l eged that th i s act ion w a s a 
col lus ive one b e t w e e n t h e plaintiff and the de fendant for t h e purpose of 
frustrat ing a se izure h e h a d effected in respect of this land- o n a w r i t h e 
had obtained against the defendant . 

T h e inquiry into this appl icat ion took p lace o n N o v e m b e r 1 1 , 1 9 3 6 . 
B y that date, t h e de fendant had b e e n s e r v e d w i t h t h e s u m m o n s but h a d 
not appeared to defend t h e action. T h e Distr ict J u d g e m a d e order o n 
N o v e m b e r 2 3 , 1 9 3 6 , d irect ing that t h e pe t i t i oner b e added a par ty . 
H e purported to act under sect ion 1 8 of the Civi l P r o c e d u r e Code. N o w 
as pointed out in the case of Perera v. Lowe1 in w h i c h t h e facts are e x a c t l y 
t h e s a m e as the facts in th i s case e x c e p t that the act ion w a s based o n a 
promissory note and not a m o r t g a g e bond, a person in t h e pos i t ion of t h e 
pet i t ioner in the present case cannot i n t e r v e n e as h e is not a necessary-
party for the effectual and comple te adjudicat ion of t h e ques t ions i n v o l v e d 
i n t h e case. H e has n o t h i n g to d o w i t h t h e ques t ions i n v o l v e d in t h e 
act ion b e t w e e n the plaintiff and the defendant . It is not neces sary t o 
pursue this ques t ion any further . Respondent ' s counse l f rank ly a d -
n i i t t e d h e could not support t h e tr ial Judge's order u n d e r sec t ion 1 8 of 

1 (1920) 2 C. L. Sec. 191. 
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' 14 G. L. Bee. 81; (1934) 37 N. L. B. 51. 

13 C. L. Bee. 33; (1933) 35 N. L. B. 89 at 91. 

the code, but h e maintained that the petit ioner w a s r ightly made a party 
because h e w a s a necessary party in terms of section 6 (1) of the Mortgage 
Ordinance, No . 21 of 1927. 

The petit ioner, h e argued, had an interest in the land to " wh ich the 
mortgage in suit had priority ". But this point too is covered by author­
ity. In Ibrahim v. Hong Kong and Shanghai BankGarvin and Akbar 
JJ . he ld after careful consideration that a seizure does not create an 
interest in the land seized wi th in the meaning of section 6 (1) of the 
Ordinance No. 21 of 1927. T h e s a m e v i e w appears to have been taken b y 
Dal ton J. in Chettiar v. CoongheI wou ld fol low these rulings and hold 
that t h e peti t ioner's application cannot be supported under sect ion 6 (1) 
of the Mortgage Ordinance. 

I t therefore fai ls a n d the appeal m u s t b e a l lowed w i t h costs of 
appeal and of the inquiry to be paid to the appel lant by the petit ioner-
respondent. 

HEARNE J.—I agree. 

Appeal allowed. 


