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BLANCA DIAMONDS (PVT) LTD. 
v.

WILFRED VAN ELS AND TWO OTHERS

C O U R T  O F  A P P E A L.
JAY AS U R IYA, J.
C .A . 6 0 1 /9 5
ETF B O A R D  IN Q U IR Y  E N /1 2 /2 /4 /3 2  
M A R C H  19, 27 , 1997.

Employees Trust Fund -  Contributions -  Enforcement Inquiry -  Writ of Certiorari -  
Uberrima tides -  Contractual obligation to Court.

In an  a p p lic a t io n  fo r a W rit o f C e rtio ra ri to  q u a s h  the  d e c is io n  a n d  d ire c tio n s  of the 
2 n d  re s p o n d e n t B o a rd  (ETF) c o n ta in e d  in c e rta in  le tters.

Held:

W h e n  a p a rty  is s e e k in g  d is c re tio n a ry  re lie f fro m  c o u rt u p o n  an  a p p lic a tio n  tor a 
W rit o f C e rtio ra ri, he  e n te rs  in to  a c o n tra c tu a l o b lig a tio n  w ith  th e  c o u rt w h e n  he 
file s  an  a p p lic a t io n  in th e  R e g is try  a n d  in te rm s  o f tha t c o n tra c tu a l o b lig a tio n  he  is 
re q u ire d  to d is c lo s e  uberrima tides a n d  d is c lo s e  all m a te ria l fa c ts  fu lly  a n d  fra n k ly  
to  C o u rt."

T he  p e titio n e r c o m p a n y  h as b e e n  rem iss  in  its  d u ty /o b lig a tio n  to  c o u rt a n d  has* 
fa ile d  to c o m p ly  w ith  th a t c o n tra c tu a l o b lig a tio n  to  c o u rt.

APPLICATION fo r a w r it o f C e rtio ra ri.
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JAYASURIYA, J.

The petitioner company, w hich is a Board of Investment approved 
in co rp o ra te d  b o d y  ca rry in g  on the bus iness  of gem  cu tting  and
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polishing, for export to Belgium , has filed this applica tion inter alia for 
the issue of a m andate in the nature of a w rit of certiorari, w hich is a 
claim  for discretionary relief from this Court, seeking an order quashing 
the decisions and directions of the second respondent contained in 
ce rta in  le tte rs  m a rke d  P6, P8, P15 and  P16. A t the  c lo se  o f the  
argum ent on this applica tion, the issue arose whether the petitioner, 
w ho is c la im ing  d isc re tio n a ry  re lie f from  th is  C ourt has d isc lo se d  
uberrima tides and has frankly and fully disclosed to this Court material 
facts lor the purpose of this Court arriving at an effectual and com plete 
adjudication of all the issues that arise upon this application.

The petitioner com pany has received a series of letters written by 
the M anager (Enforcem ent) of the Em ployees' Trust Fund Board on 
issues relevant to the petitioner com pany's a lleged liability to m ake 
Employees’ Trust Fund contributions in respect of the claim  of the first 
respondent. These docum ents, inter alia, are marked as P10 and P13. 
In those letters the re fe rence  num ber to the file m ain ta ined at the. 
E m ployees' Trust Fund B oard  on the com p la in t m ade by the firs t 
respondent has been clearly set forth as EN/12/2/4/32. In fact, in letters 
w ritten  by M essrs, Ju lius  & C reasy, A tto rneys-a t-La w , a p p e a rin g  
O rig in a lly  fo r  th e  p e t i t io n e r  c o m p a n y , th is  re fe re n c e  n u m b e r 
E N /1 2 /2 /4 /3 2  is p ro m in e n tly  s p o t l ig h te d  in s u c h  le tte rs  ( Vide 
docum ents P11 and P14). Thus, the petitioner com pany and its agents 
were fully conversant with the particular reference number in regard to 
the file maintained at the Employees' Trust Fund Board on this subject. 
If the petitioner com pany or its Attorney-at-Law or its agents did make 
an application to inspect the aforesaid file, then the petitioner com pany 
would have becom e aware that, after holding the inquiry on 10.4.96, on 
the basis of material w hich was p laced both orally and by adduction of 
documents, a decision and determ ination was arrived at by the third 
respondent on the 30th of April, 1996. The petitioner com pany has 
fa ile d  in its  d u ty  to  p ro d u c e  b e fo re  th is  C o u rt th e  a fo re s a id  
determ ination or decis ion  arrived at on 30.4.96 on the p roceed ings 
held between the parties w ho were represented by counsel on 10.4.96.

W ith o u t th e  b e n e f it  o f p e ru s in g  th e  a fo re s a id  c o p y  o f th e  
determ ination and decis ion  m ade on 30.4.96, this Court is unable to 
exercise its supervisory ju risd ic tion  and jud icia lly review the order, the 
lfhd ings and determ inations m ade by the third respondent w hich a*e 
s o u g h t to be q u a s h e d , in the  p re se n t p ro c e e d in g s  file d  by  th e , 
petitioner com pany. In the course  of the argum ent the relevant file
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bearing this reference num ber was produced and it becam e manifest 
th a t at the  in q u iry  he ld  on 10.4.96, the p e tition e r co m p a n y  w as 
represented by senior Attorney-at-Law Mr. Sidath Sri Nandalochana 
and that the firs t respondent w as represented by A ttorney-at-Law  
Mr. C h u la  B a n d a ra . B o th  c o u n s e l h a ve  m ade  s ta te m e n ts  and  
su b m iss io n s  on beha lf of the ir re sp e c tive  c lien ts  and p ro d u ce d  
d o c u m e n ts  b e fo re  the  B o a rd . It t ra n s p ire d  th a t Mr. S id a th  Sri 
N anda lochana, on behalf of the present petitioner Com pany, had 
m ade  a s ta tem ent at the inqu iry  tha t B lanca  D iam onds (Private) 
L im ited  had pa id  a part of the  rem uneration  pa id  out to the first 
respondent. W ithout the benefit of the record, this Court is unable to 
ascerta in whether it was a part paym ent of salary or a part payment 
of the cost of living allowance. A  consideration and evaluation of the 
adm issions m ade on that occasion in regard to the paym ents made 
to the first respondent would be highly relevant to determ ine the issue 
that w as agita ted between the parties and also to jud ic ia lly  review 
whether the findings of the third respondent set forth in P15 and P16 
are legal or illegal, upon this application for the exercise of powers of 
certiorari by this Court. I hold that the petitioner com pany has been 
remiss in its contractual duty in filing this application in the Court of 
A p p e a l Registry, in failing to p roduce the find ings, determ inations 
and decision dated 30.4.96 m ade by the third respondent. In filing 
the present application for d iscretionary relief in the Court of Appeal 
R eg is try , the p e titio n e r c o m p a n y  w as u n d e r a d u ty  to d is c lo s e  
uberrima tides and d isc lose  all m aterial facts to this Court for the 
purpose of this Court arriving at a correct adjudication on the issues 
arising upon this application. In the decision in Alphonso Appuhamy 
v. H e ttia ra tch i° \ J u s t ic e  P a th ira n a , in an e ru d ite  ju d g m e n t, 
considered the landmark decis ions on this province in English Law 
and c ited  the decisions w hich laid down the princip le that when a 
p a r ty  is s e e k in g  d is c re t io n a ry  re lie f from  th is  C o u rt upon  an 
a p p lic a tio n  fo r a w rit of c e rt io ra r i, he en te rs  into a c o n tra c tu a l 
ob ligation with the Court when he files an application in the Registry 
and in terms of that contractual obligation he is required to disclose 
uberrima tides and disclose all material facts fully and frankly to this 
Court. W dealso the decision in Castelli v. Cook™ at p. 94.

It is m anifestly clear that the petitioner com pany has been remiss 
im its duty and has failed to carry  out its imperative legal duty an& 

.ob liga tion  to Court. In such c ircum stances, Justice Pathirana ruled 
that the Court is entitled to raise this matter in limine and to dism iss
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the app lica tion  w ithout investigating into the merits o f the applica tion. 
Vide a l io  King v. Genera! Commissioner fo r Income Tax, 
Kensington(3). The aforesaid judgm ent o f Justice Pathirana appears  
to  h a ve  been  fo llo w e d , a fte r m aking  a  p o in te d  re fe re n ce  to  the  
a fo resa id  landm ark English decisions, by  Jus tice  Rajaratnam  in a 
Labour and Industrial Law litigation in Moosagees v. Eksath Kamkaru 
Samitiyaw a t p. 289. The House of Lords in an A dm ira lty  Court Case 
in Vasso&> has again re-affirm ed this same princip le that the petitioner 
upon that app lica tion  was ob liged  to m ake a full and frank disclosure 
of all material fac ts  to  Court. I hold that the petitioner com pany has 
been remiss and has failed to  com ply w ith that contractual obligation 
to C ourt and in the circum stances this C ourt is entitled to dism iss and  
re ject the app lica tion of the petitioner com pany with costs payable to  
the respondents.

The first respondent, in paragraph 8 o f his affidavit inter alia, states 
that he was pa id  by the pe titioner com pany his sa la ry in B e lg ium  
Franks by m aking paym ent to  the first respondent’s bank account in 
L u xe m b o u rg  th ro u g h  the  p e titio n e r c o m p a n y ’s b a n k  a c c o u n t in 
S w itz e r la n d  a n d  th a t h is  c o s t o f liv in g  a llo w a n c e  w as p a id  in 
Sri Lanka by the petitioner com pany in both Sri Lanka, Rupees and 
A m e r ic a n  D o lla rs  as s e t o u t in th e  s c h e d u le  to  h is  le t te r  o f  
appoin tm ent marked 1R1. The first respondent further states that the 
petitioner com pany has fa iled to file the schedule of payments w h ich  
is an integral part o f the letter of appointm ent which has been m arked 
by the petitioner com pany as P2. It is not open to Mr. Patrick Van Den 
E ynde , w ho is bo th  the  C h a irm an  o f B la n ca  D iam ond  (P riva te ) 
Lim ited, the petitioner com pany and of the Belgian com pany nam ed 
Fr. Van Den Eynde and Zonen B.V.B.A. to disclaim  all knowledge in 
re g a rd  to the  sc h e d u le  o f paym e n ts  w h ich  has been  p ro d u c e d  
m a rk e d  1R1. S in ce  th is  in d iv id u a l a c te d  in a d u a l c a p a c ity  as  
Chairm an of the Belgian com pany and as Chairman o f the Sri Lankan 
company, he ought to be aware of the docum ent 1R1, which is the 
schedule  of paym ent and w hich is expressly referred to in the le tter 
o f a p p o in tm e n t P2 under the  co lum n re la tin g  to rem unera tion  in 
c la u s e  4 o f P2. C la u se  2, inter alia, s ta te s  th is  “ a llo w a n c e  is  
m e n tio n e d  in e n c lo s u re  fo r  th e  p e r io d  s ta r t in g  . . . ” In th e  
circum stances, due to the fa c t that Patrick Van Den Eynde was the 
C h a irm a n , o f th e  B e lg ia n  c o m p a n y  a s  w e ll as  th e  Sri L a n k a n  
com pany, it becom es apparen t that the petitioner com pany, d esp ite
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th e  d u a l ro le  o f its  c h a irm a n , has fa ile d  to  f ile  the  s c h e d u le  o f 
paym en t m arked  1R1 and w hich is an in tegra l part o f the letter o f 
appo in tm ent P2, as an exhib it to his app lica tion  and in th is respect 
too  it has fa iled  to d ischarge his duty to d isclose uberrima tides and 
m ake a full and  com plete disclosure o f all material facts to  this Court. 
The  co n te n ts  o f the  sch e d u le  of paym ents  d isc lo se d  tha t certa in  
paym ents are to  be m ade in Rupees in Sri Lanka and that paym ents 
for the  ch ild ren ’s expenses and school fees in sum s of US$ 870 and 
US$ 645 are to  be paid in Dollars in Sri Lanka. Thus the contents of 
1R1 seem to substantiate the adm ission alleged to  have been made 
by Mr. S idath Sri N andalochana appearing for the petitioner com pany 
b e fo re  th e  a fo re s a id  B o a rd  on th e  10th  o f A p r il,  1996, w h ic h  
adm ission is specifica lly  referred to in the find ings, determ ination and 
decis ion o f the  th ird  respondent dated 30.4.96.

In the result, on both the aforesaid points I hold that the petitioner 
com pany has fa iled to make a full and frank d isclosure of all m aterials 
to Court and the petitioner com pany has been remiss in com plying 
w ith  the a fo resa id  con tractua l ob liga tion  to C ourt and to d isc lose  
uberrima tides. In the circum stances, I proceed to dism iss and reject 
the app lica tion in limine w ith costs in a sum of Rs. 5250/- payable to 
each of the  firs t and the th ird  respondents. I d ism iss the  present 
a p p lic a tio n  w ith  co s ts  in a  sum  o f Rs. 10 ,5 0 0 /- p a y a b le  b y  the 
petitioner to the first and th ird respondents.

There has been a change of registered attorneys who have been 
appearing for the petitioner com pany and this change of registered 
A tto rn e ys  m ay have  c o n tr ib u te d  to  the  fa ilu re  on the p a rt o f the 
in s tru c tin g  A tto rn e y s  o f th e  p e tit io n e r c o m p a n y  in a p p ly in g  fo r  
in sp e c tio n  o f the  record  in A p p lic a tio n  No. E N /12/2 /4 /32  and fo r 
obtaining certified copies o f all relevant proceedings and orders which 
are germ ane to this application. The correspondence which have been 
p ro d u c e d  o n ly  d is c lo s e  th a t the p e titio n e r co m p a n y  asked fo r a 
ce rtifie d  c o p y  o f the  p roceed ings  o f 10.4.96 b u t d id  not ask fo r a 
certified  co p y  o f the  find ings, determ ination and decis ions and the 
reasons w h ic h  are se t o u t in the d o cu m e n t file d  o f reco rd  d a te d  
30.4.96. In fact, the petitioner com pany has further failed to app ly for or 
to ask for a c o p y  of the reasons pronounced by the third respondent.

Application dismissed.


