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1976 P r e s e n t : Sirimane, J., and Colin-Thome, J.

U. D. SAMARAWEERA—suspect Petitioner and 

(1) THE OFFICER-IN-CHARGE, C.F.B. (Colombo) 

(2) THE ATTORNEY-GENERAL, Respondents

S. C. A p p lic a tio n  N o . 5 6 2 /7 6 —M .  C. C o lo m b o  N o . 4 5 1 0 9 /1

Administration of Justice Law—Power of Magistrate to “ freeze” a 
Bank account—A.J.L. S. 74 (1)

Relationship between Bank and Depositor— Can depositor of stolen 
money confer on the Bank a better title.
W h ere in  the course o f  a P o lice  investigation  into a com plaint o f  

ch eatin g  a n d /o r  crim inal m isappropriation , the M agistrate m ade 
an ord er “  freezin g  ”  the account o f  the suspect petitioner.

Held: That w h ile  there is n o  p rovision  in  law  granting a 
M agistrate a general p o w e r  to  ord er the freezin g  o f  a B ank 
A ccou n t yet b y  virtue o f  the provisions o f  S. 74 (1 ) o f  the A dm in is­
tration o f  Justice L aw , No. 44 o f  1973 w h ich  im poses a duty on 
the M agistrate inter alia  to assist the conduct o f  an investigation  
b y  m aking and issuing appropriate  orders and processes, the ord er 
m ade b y  the M agistrate “  freez in g  ”  the A ccou n t is appropriate, in 
v ie w  o f  the pow ers con ferred  on  M agistrates b y  sections 96 and 
133 (1 ) o f  the A dm inistration  o f Justice Law .

Held further . that w h ile  u n dou bted ly  the relationship  betw een  
the B ank and the P etition er w as that o f  deb tor and cred itor and 
the depositor is la w fu lly  entitled  to  the m on ey  he had deposited , 
y e t  that does n ot m ean that a depositor w h o  deposits stolen  property  
to w h ich  he is not entitled  can co n fe r  o n  the B ank a better title to 
such m on ey  than his ow n . S tolen  property  or  the proceeds th ereo f 
rem ain  the sam e w h erever it is, w h eth er in a Bank o r  elsew here 
p rov id ed  h ow ever  it can be  clea rly  identified as such. I f  it w ere  
oth erw ise it w ou ld  m ean that a rob b er  w h o robs one B ank can 
deposit the stolen  m oney in  another B ank and thus put it beyon d  the 
reach  o f  the la w  and e n jo y  the fru its  o f  his crim e.

Application in  Revision.

V. S . A .  P u lle n a y a g a m  w ith  A . C h in n ia h  fo r  P e tit io n e r .

S a ra th  S ilv a , Senior State Counsel for Respondents. 

September 9, 1976. Sirimane , J.—
This is an application to revise an order made by the learned 

M agistrate of Colombo on 13th Ju ly  1976, in the course of a 
Police investigation into a complaint of cheating and/or m is­
appropriation, “ freezing ” the Bank account of the Petitioner 
at the P eople’s Bank, Kandy.

The facts shortly (as stated in the affidavit filed on behalf of 
the respondents) are that on a complaint of cheating in  respect 
of 4,117 yards of grey sheeting (valued Rs. 45,778) made by 
one Mohamed Ali of Pettah  against the Petitioner the Police 
investigations revealed tha t the Petitioner had on 2.7.76 brought 
an order purporting to be issued by Messrs. Leatherates
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Limited of Ratmalana for the above quantity  of grey sheeting, 
received delivery of the same and removed it in  a lorry. Later 
on the same day the Petitioner sold the said quantity of grey 
sheeting to Messrs. Asian Traders of Pettah  for a sum of 
its. 30,282.60. On 5.7.76 the Petitioner opened a new current 
account No. 100713 a t the People’s Bank, Kandy, depositing a sum 
of Rs. 25,000 out of the Rs. 30,282.60 he had received as the 
proceeds of sale of the grey sheeting. The Petitioner was arrested 
by the Police on 9.7.76 at the People’s Bank, Kandy, when he was 
about to obtain a draft for Rs. 6,600 from the monies he had 
deposited. It was in these circumstances that the learned 
Magistrate, on the application of the Police, made an order 
directing the Bank to “ freeze ” the said account until the dis­
posal of the case.

Learned Counsel for the Petitioner strongly urged tha t there 
was no provision of law empowering a Magistrate to make such 
an order. He drew our attention to the provisions of the Criminal 
Justice Commission Act, which specially grants such a power to 
the Commission and submitted that in the absence of a special 
provision of law enabling a M agistrate to make such an order, 
the order made by the learned M agistrate in this case was illegal. 
Learned Senior State Counsel referred to section 74(1) of the 
Administration of Justice Law the relevant part of which reads':

“ 74. (1) Every M agistrate to whom application is made 
in that behalf shall assist the conduct of an investigation 
by making and issuing appropriate orders and processes 
of court, and may, in particu lar................. ”

Whilst I agree w ith learned Counsel for the Petitioner tha t 
there is no provision in law granting a M agistrate a general 
power to order the freezing of a Bank account, still a M agistrate 
is required by the provisions of Section 74(1) referred to above, 
to “ assist the conduct of an investigation by making and issuing 
appropriate orders and processes. . . . ”. One must therefore 
examine the facts of a particular case and see w hether an order, 
such as the one made by the learned M agistrate in this case, is 
an “ appropriate order ”. Such order must of course be an order 
tha t the Magistrate is empowered by law to make and not any 
-order. The facts of the instant case reveal that the sum of 
Rs. 25,000 deposited to open the Bank account in question was ad­
mittedly the proceeds of the sale of the grey sheeting which 
"the prosecution alleges is stolen property w ithin the meaning 
•of Section 393 of the Penal Code. Section 262 of the Adminis-
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tration of Justice Law which provides for the disposal of property 
when a tria l is concluded defines the term  “ property ”, in sub­
section (3) thereof, regarding which an offence appears to have 
been committed, to include also “ any property into or for which
the same may have been converted or exchanged......... So that
if in the course of an investigation it appears to a M agistrate 
that stolen property has been converted into cash, (as alleged 
in  this case) it is open to him to order its production so that an 
appropriate order may be made in respect of such property at 
the conclusion of the case in  term s of Section 262 referred to 
above. The provisions of Section 133(1) of the Administration 
of Justice Law reads : —

“133. (1) W henever any court considers tha t the produc­
tion of any document or other thing is necessary or desirable 
for the purposes of any proceeding by or before such court 
it m ay issue a summons to the person in  whose possession 
or power such document or thing is believed to be, requiring 
him to attend and produce it or to produce it a t the time 
and place stated in the summons’.

The provisions of Section 96 of the Administration of Justice 
Law relating to search and production are also relevant. These 
sections empower a Court to order production of anything which 
it considers necessary or desirable for any proceeding before 
such Court, or to order the search and production of stolen 
property or of property unlawfully obtained deposited in any 
place. W here a M agistrate is empowered to order production 
of property he can certainly exercise the lesser power requiring 
tha t such property be kept safely, w ithout being actually pro­
duced in Court, pending thet conclusion of the case and his fu r­
ther orders if he is satisfied tha t the property is in safe custody 
and will be available when necessary. This in effect is w hat the 
learned M agistrate has done by the order he made in the instant 
case.

Learned Counsel for the Petitioner contended that once the 
Petitioner deposited the Rs. 25,000 to his credit in the Bank, 
the  money became the sole property of the Bank and the relation­
ship thereafter between the Bank and the Petitioner was that 
of debtor and creditor. He cited the case of R e g in a  v s . D a v e n p o r t  
(1958—1 W. L. R. 569). That is undoubtedly so when the money 
deposited in the Bank is the money to which the depositor is 
law fully entitled. But that does not mean th a t a depositor who 
deposits stolen money to which he is not entitled can' confer on 
the  Bank a better title to such money than his own. Stolen pro­
perty  or the proceeds thereof remain the same wherever it is, 
w hether in a Bank or elsewhere provided however it can be
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clearly identified as such. In this connection learned Counsel for 
the Petitioner submitted that money is not goods w ithin the 
definition of “ goods ” in the Sale of Goods Ordinance 
(Cap. 84) and the provisions of that Ordinance will not apply. 
We are here not concerned w ith the Sale of Goods Ordinance 
but w ith money which is movable property and adm ittedly the 
proceeds of alleged stolen property. If it were otherwise it 
would mean that a robber who robs one Bank can deposit the 
stolen money in another Bank and thus put it beyond the reach 
of the law and enjoy the fruits of his crime. I m ight mention 
that the Bank to which the order freezing the money w as 
directed has not complained.

I am therefore of the view tha t although there is no special 
provision of law conferring a general power on a M agistrate to 
make orders freezing the Bank account of any person, still the 
facts of a particular case (such as the instant one) m ay be so 
compelling as to w arran t the making of such an order in  view of 
the powers conferred on Magistrates by Sections 74 (1), 96, 133 
(1) and 262 of the Administration of Justice Law referred to 
above. Considering the particular circumstances of this case and 
for the reasons above stated I am of the view tha t the order m ade 
by the learned Magistrate in this case was a lawful and appro­
priate order and the application of the Petitioner is therefore 
refused.

Coun-Thome, J.—I agree.

A p p lic a tio n  r e fu s e d .


