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Criminal Iaw—-—-Oﬂ'cnéc‘ of voluntarily causing grievous hurt—Penal Code, 8. 317—-
Sentence of imprisonment mandalory—12ower of Court of Criminal Appeal
to 1inpose such sentence 1n first instance—Court of Criminal Appeal Ordinance,
8. 5 {J).

Where, at a trial before the Supremo Court, tho accused is convicted of
volunfarily causing grievous hurt under section 317 of the Penal Cod:2, a sentence
of imprisonment is mandatory. If the frial Judge fails to imposzo it, tho (‘ourt
of Criminal Appecal may, acting under section 5 (3) of the Court of Criminal
Apj.cal Ordinance, impose such sentence if there 18 an appeal.

APPLICATIONS acainst two convictions at a trial before the Supreme
Court. |

K. D P. Wickramasingke, with L. F. Elanayake (assigned), for the
accused-appellants.

E. R. de Fonseka, Senior Crown Counsel, for the Crown.
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In the course of this trial in which the lst and 2nd accused were

charged with attempted murder and abetment respectively, the 1st

accused pleaded guilty to the offence of causing grievous hurt and the
2nd accused to the abetment of that offence. The learned Commissioner
sentenced the 1st accused to pay a finc of Rs. 1,000 in default two yeary’

rigorous imprisonment and the 2nd accused to pay a fine of Rs. 2,000
in default two years’ rigorous imprisonment.

The injured person in this case was a young woman 21 years of age.
According to the cvidence there had been some displeasure between
the family of he 2nd accused and that of the injured girl. The 2nd
accuscd had come there in the afternoon with the 1st accused and pointed
out the injured girl’s house. Thereafter the two accused with somo
others had thrown stones, entered the house and damaged the furniture,
The 2nd accused had dragged the injured girl out of the house by her
hair and the 1lst accused had stabbed her on her back. According to
the evidence of the doctor recorded in the Magistrate’s Court the
injured gicl had a stab wound which had been inflicted with a pointed
knife on the back of her chest; the injury had penetrated into ths
chest cavity and caused a collapse of the lung and bleeding. It was
an injury which in the ordinary course of nature would have resulted
in death. The 2nd accused, whom the learned Commissionzr has

referrecd to as the ‘‘ prime mover in this episode *°, is an uncle of the

1st accused.

The offence of voluntarily causing gr'ievous hurt is punishable under
Section 317 of the Penal Code and the punishment prescribed for that

offence is that the offender—

““ shall be punished with imprisonm2nt of cither description for a
term which may extend to tea years, and shull also be lindle lo fine ;
and if the person to whom the grievous hurt 13 caus2d shall ba a woman

or child, may ia addition be punishzd with whippinz.”

For an offence under this section, a sentence of 1mprisonment i3,
in our opinion, mandatory. It is clear from the punishments preseribad
for offences of a less scrious nature that the legislature intendzd that a
term of iniprisonment must be impased o a coaviction ualer Scetion
317. If onc looks, for an example, at thz punishments prescribed for
offences like voluntarily causing hurt under Scction 314, or voluntarily
caus' ng hurt with a danzerous weapon undzr Seetion 3135, one fincds that
sentences of imprisonment or fine may b2 imposed. Tins sentences
imposcd in this casc are not warranted by laiv.

Acting under Secction 5 (3) of the Court of Criminal App2al Act,
we quash the sentencex passzd by the learn:l Connissinazr anl
substitute therefor sentenc2s waich w2 think o1zht to have bexn passzld

in the circumstances ol this casz.  Woe santenzzs th2 13t accased to two
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vears® rigorous imjrscrment. The 2nd accused i1s sentenced to two
years’® rigorous iy risernuent and in addition to a fine of Rs. 2,000 in
default one (1) year’s rigorous mmprisonment.  If the fine 15 pad, s
sum of 1?s. 1,000 will Le paid fo the injured girl as com:pensation.

Senlence allered.



