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Criminal law— Offence of volunlarily causing grievous hurl—Penal Code, s. 317—  
Sentence o j imprisonment mandatory— Power of Court of Criminal Appeal 
to impose such sentence in first instance— Court of Criminal Appeal Ordinance, 
s. J (3).

Where, at a trial before the Supremo Court, tho accused is convicted of 
voluntarily causing grievous hurt under section 317 o f tho Penal Code, a sentence 
of imprisonment is mandatory. I f  tho trial Judge fails to impoao it, tho Court 
o f Criminal Appeal may, acting under section 5 (3) o f the Court of Criminal 
Appeal Ordinance, impose such sentence if there is an appeal.

A p p l i c a t i o n s  ag a in st tw o  co n v ic t io n s  a t  a  tria l b e fo re  th e S u p rem e  

C ou rt.

K . D . P . Wickravtasinghe, w ith  L. F . Ekanayake (assign ed ), fo r  th e  
a ccu s e d -a p p e lla n ts .

E . R. de Fonseka, S en ior  C row n  C ounsel, fo r  th o  C row n .
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J u n e  2 4 , 19 69 . Sirim ane , J .—

In  th e  co u rse  o f  th i3 tr ia l in w h ich  th e  1st a n d  2 n d  a c c u s e d  w ere 
ch a rg ed  w ith  a t t e m p t e d  m u rd er  an d  a b e tm e n t  r e s p e c t iv e ly ,  th e  1st 
a ccu sed  p le a d e d  g u i l t y  t o  th e  o ffen ce  o f  ca u s in g  g r ie v o u s  h u rt a n d  th e  
2nd a c c u s e d  t o  th e  a b e t m e n t  o f  that o ffen ce . T h e  le a rn e d  C om m ission er  
sen ten ced  th e  1st a c c u s e d  to  p a y  a fine o f  R s . 1 ,0 0 0  in  d e fa u lt  tw o  y e a rs ’ 
r ig o ro u s  im p r is o n m e n t  a n d  th e 2nd accu sed  to  p a y  a  fin e  o f  R s .  2 ,000  
in  d e fa u lt  t w o  y e a r s ’ r ig o r o u s  im p rison m en t.

T h e  in ju re d  p e r s o n  in  th is  case w as a y o u n g  w o m a n  21 y e a rs  o f  a g e . 
A c co r d in g  t o  th e  e v id e n c e  th ere had  been  so m e  d is p le a s u re  b e tw een  
th e fa m ily  o f  h e  2 n d  a c c u s e d  and  th a t o f  th e  in ju r e d  g ir l .  T h e  2n d  
a ccu sed  h ad  c o m e  th e re  in  th e  a ftern oon  w ith  th e  1s t  a c c u s e d  a n d  p o in te d  
o u t  th e  in ju re d  g i r l ’s h ou se . T h erea fte r  th e t w o  a c c u s e d  w ith  so m e  
o th ers had  th r o w n  s to n e s , en tered  the house  a n d  d a m a g e d  th e  fu rn itu re . 
T h e 2 n d  a c c u s e d  h a d  d ra g g e d  the in ju red  g ir l o u t  o f  th e  h ou se  b y  h e r  
hair a n d  th e  1st a c c u s e d  h a d  sta b b ed  her on  h er  b a c k . A c c o r d in g  to  
the e v id e n ce  o f  th e  d o c t o r  record ed  in  th e  M a g is t r a te 's  C o u rt  th e  
in ju red  g irl h a d  a  s t a b  w o u n d  w hich  h ad  been  in f lic te d  w ith  a p a in ted  
kn ife  o n  th e  b a c k  o f  h e r  c h e s t ;  the in ju r y  h a d  p e n e tr a te d  in to  th e  
chest c a v ity  a n d  c a u s e d  a  co llap se  o f  th e  lu n g  a n d  b le e d in g . I t  w as 
an  in ju ry  w h ich  in  th e  o rd in a ry  course o f  n a tu re  w o u ld  h a v e  resu lted  
in  d ea th . T h e  2 n d  a ccu se d , w hom  th e  le a rn e d  C o m m iss io n e r  has 
referred  to  a s  t h e  “  p r im e  m o v e r  in  th is e p is o d e  ” , is  a n  u n c le  o f  th e 
1st a ccu sed .

T h e  o ffe n ce  o f  v o lu n ta r i ly  cau sin g  g r ie v o u s  h u r t  i3 p u n ish a b le  u nder 
S ection  317 o f  th e  P e n a l C od e  an d  the p u n ish m e n t  p r e s c r ib e d  fo r  th a t 
o ffen ce  is th a t  th o  o ffe n d e r—

“  shall b e  p u n is h e d  w ith  im p rison m en t o f  e it h e r  d e s c r ip t io n  fo r  a 
term  w h ich  m a y  e x te n d  to  tea  years, and shall also be liable to fine ; 
and  i f  the p e r so n  to  w h o m  th e g rievou s h urt is c a u s e d  sh a ll b e  a  w om a n  
or ch ild , m a y  iu  a d d it io n  bo  pu n ish ed  w ith  w h ip p in g .”

F o r  an  o f fe n c e  u n d e r  th is  section , a s e n te n ce  o f  im p r iso n m e n t  is, 
in ou r  o p in io n , m a n d a to r y .  I t  is clear fr o m  the p u n ish m e n ts  p re scr ib e d  
fo r  o ffen ces  o f  a less se r io u s  nature th at th e le g is la tu re  in te n d e d  th at a 
term  o f  im p r is o n m e n t  m u st be im posed  o n  a c o n v ic t io n  u n d e r  S e ctio n  
317. I f  o n e  lo o k s , f o r  an  exam p le , at th e  p u n is h m e n ts  p re scr ib e d  for 
offen ces lik e  v o lu n ta r i ly  cau sin g  hurt u n d er S e c t io n  3 1 4 , o r  v o lu n ta r ily  
causing h urt w ith  a  d a n g e ro u s  w eapon  under S e c t io n  31 5 , o n e  finds th a t 
sen tences o f  im p r is o n m e n t  or fine m a y  bo  im p o se d . T h e  sen ten ces 
im p osed  in  th is  ca se  a re  n o t  w arranted  b y  law .

A ctin g  u n d e r  S e c t io n  5  (3) o f  the C ou rt o f  C r im in a l A p p e a l A c t ,  
w c quash  th e se n te n ce s  passed b y  the le a r n e l  C o n n is s io .a e r  an .l 
su bstitu te  th e re fo r  se n te n ce s  w hich  we th in k  o  i ' l i t  t o  h a v e  b een  passed  
in the c irc u m sta n ce s  o f  th is case. W e  sen ten ce  th o  1 st a c c u s e d  to  tw o
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years ’ r ig o ro u s  in if l i t e r imr.t. T h e  2 m l accused  is s e n te n ce d  t o  t w o  
y e a r s ’ r ig o r o u s  in :j iise»:n :< nt m:tl in a d d ition  to  a fine o f  Its . 2 ,0 0 0  in  
d e fa u lt  o n e  ( 1) y e a r ’s  r ig o r o u s  im p rison m en t. I f  th e fine is p a id ,  a 
su m  o f  Its . 1 ,0 00  w ill b e  p a id  to  th e  in ju red  girl as c o m p e n sa tio n .

Sentence altered.


