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P .  M. W A L T E R  L E O  c l a l . ,  P etition ers, a n d  T H E  L A N D  
C O M M ISSIO N E R , R espondent.

S. C. 141—Application for a W rit of Certiorari to qttasii thi:.
DECISION MADE BY THE LAND COMMISSIONER UNDER L. R. 0 .

Application N o. 3076.

Certiorari—“ Judicial act ”— Excess oj jurisdiction—Burden of proof—Land Bc- 
dcmplion Ordinance, No. 61 of 1012 (as amended by Ordinance No. 62 o f 
1017)—Sections 3 (1) and (4), S— “ I f  the Land Commissioner is satisfied ”—  
“ Agricultural land’’.

I f  an inferior tribunal making a  judicial decision has to bo "  satisfied ” 
th a t  a  certain sta te  of facts exists beforo adopting a permitted courso of action 
th a t  stato of facts m ust in fact exist, and tho burden is on tho tribunal, whose- 
jurisdiction has been challenged, to  provo tho facts which givo it jurisdiction. 
I f  upon tho facts tho excess of jurisdiction is manifest, or if the material placed 
beforo tho superior Court is plainly insufficient to justify a conclusion that- 
tho limited jurisdiction has n o t been exceeded, certiorari will lie.

A w rit of certiorari is availablo against tho Land Commissioner if, purporting 
to  act under tho Land Redemption Ordinance, he orders tho compulsory acqui­
sition of property th a t is n o t “ agricultural land ” within the meaning o f  
sections 3 (1) and 8 of th a t Ordinance.

Tho mero existence of coconut trees and plantain bushes on residential 
property does no t autom atically convert it into “ agricultural land ” within, 
tho meaning of the I.and Redem ption Ordinance.

Jlandiyn v. 'The Land Commissioner (19-30) 52 N. L. R. 95, not followed.

IMPLICATION Iot a w rit o f  c e r tio ra r i on th e  Land Com m issioner.

I f .  V . P crcra , Q .C ., w ith  A'. E . W eera-sooria, Q .C ., and ,$'. P .  2 1 . l ia jc u -  

d r a m ,  for tho p etitioners.

W a lte r  J a ijm c a rd o tc , n ilI i I I . L .  da S ilv a , Crown Counsel, for Ihc- 
resp on d en f.

C u r. a d v . vu lt.

N o v em b er  2 5, 1055. Gratiaen, J .—

T h is  is  an ap plication  f o r a  m a n d a te  in  th e  nature o f  a w rit o f  c e r t io r a r i  
q u ash in g  an  order d ated  Oth J a n u a r y  1953 m ade by  th e  L an d  C om ­
m ission er  for the acq u isition  o f  a lan d , together with the building's stand in g  
o n  it ,  under th e  L an d  R ed em p tio n  O rdinance N o. 61 o f  1942 (as am ended  
b y  O rdinance N o . 62 o f  1947). T h e  petitioners arc th e  ow ners o f  th e  
p ro p erty  (24- acres in  ex te n t), an d  th e  purported acquisition is resisted  on 
th c 'fu n d a m en ta l ground th a t  it  is n o t  :t agricultural lan d .” w ith in  the.- 

m ean in g  o f  th e  O rdinance.
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T h e first question  which arises is  w h eth er  c e r tio ra r i  can ever lie  in  ea se s  
o f  th is  k in d . This depends on  th e  v a lid ity  o f  Mr. W alter J a y a w a rd en e’s  
su b m issio n  th a t  th e  Com m issioner’s  fu n ctio n s u nder th e  O rdinance a re  
p u r e ly  ad m in istrative in  character. T h e  C om m issioner is  a d m it te d ly  
em p ow ered  “ to  determ ine q uestions a ffectin g  th e  rights o f  su b jec ts  ”  b u t  
i t  is  d en ied  th a t in  th e  process o f  d eterm in in g  th o se  q uestions h e is  u n d er  
" a  d u ty  to  a c t  jud icia lly  ” ; accord ingly , (so th e  argum ent proceeds) th is  
C ou rt can n ot control h is ad m in istra tive  a cts  b y  w ay  o f  c e r t io ra r i  or  
p roh ib ition .

T h e  L an d  R edem ption  O rdinance certa in ly  em pow ers th e  C om m issioner  
to  m a k e  decisions which interfere w ith  r igh ts  o f  p riv a te  property , r e su ltin g  
in  th e  ow ner being d ivested  com pulsorily  o f  h is t it le . T he in itia l t e s t  o f  
a m en a b ility  to  certio rari is  therefore satisfied . R  v. T h e  E le c tr ic i ty  

C o m m iss io n e r s  K T he question  is  w h e th e r  th e  exercise o f  ad m in istra tiv e  
p o w ers  resu lting in  an order for acq u isition  d ocs in vo lve , a t  le a s t  
a t  th e  prelim inary stages, th e  perform ance o f  a  jud icia l fun ction . L e t  
u s  therefore exam ine th e  process b y  w hich th e  C om m issioner’s  
u lt im a te  decision  is reached.

T h e  first lim itation  placed on  th e  C om m issioner’s s ta tu to ry  p o w ers is  
th a t  n o  property  other than  '* agricu ltural land  ” , as defined in  s e c t io n  
S o f  th e  Ordinance, is liab le to  bo acqu ired . T h at is to  say , th e  C om ­
m iss io n er  cannot take over on  b eh a lf  o f  th e  Crown an y p roperty  w h ich , 
a t  th e  tim e o f  the acquisition , is  n o t  “  u sed  or capable o f  being u sed  
w h o lly  or m ain ly  for the purpose o f  agricu lture . . . ” (I have o m itte d  
th e  o th er  w ords o f  definition a s th e y  h a v e  n o  bearing on  th e  presen t ca se).

A  secon d  lim itation  is im posed  b y  sectio n  3  (1) (as am ended). T h e  
C om m issioner m ust be “ satisfied  ”  th a t  th e  “ agricultural land  ” sou ght, 
t o  be acquired  had been :

e ith er  (a) “ sold  in  execu tion  o f  a  m ortgage decree w hether or n o t  th a t  
land was su bject to  th e  m ortgage enforced by the d ecree  ;

or  (b) “ transferred by its  ow ner or b is  execu tors or a d m in istra tors  
to  any other person, or to  th e  heirs, executors, or a d m in is ­
trators o f  an y  o th er p erson  in  satisfaction  or p a rt s a t is ­
faction  o f  a  d eb t w hich  w as duo from  (h a t ow ner or h is  
predecessor in  t it le  to  th a t  pci-son an d  which w as secu red  
by a  m ortgage o f  th a t  la n d  su bsisting  im m ed ia te ly  p r io r  
to  the tran sfer;

o r  (c) “ transferred b y  it s  ow ner or h is  execu tors or adm in istra tors to  
an y  other person  a t  th e  req u est o f-a  m ortgagee o f  t hat- 
land, in  sa tisfaction  or p a r t  sa tisfaction  o f  a  d eb t w h icJ . 
was due from  th a t  ow ner or th e  predecessor in  t i t le  ti  
th a t m ortgagee a n d  w h ich  w a s secured by a  m o r tg a g e  
o f  th a t land su b sistin g  im m ed ia te ly  prior to  th e  tran sfer . ”

( N .B .— Thcro fo llow s a  p rov ision  exem pting  “ u n d iv id ed  
shares ”  unless t h e y  h a d  b een  converted  su b seq u en tly  in to  
divided a llo tm ents.)

1 (ti124] 1 K .D . 171 at 201.



180 GRA TIAEN , J .-—Leo v. The Land Commissioner

I t .  is on ly  a fter  th e  Com m issioner has satisfied h im se lf  th a t  an y  
■ “ agricultural la n d  ”  answ ers one or other o f  th e  descrip tions specified  
in  section  3 (1) th a t  lie  is  em powered fo decide w hether such land  “ should  
or should  n o t b e acq u ired  Section 3 (I) declares th a t, " su bject to  any  
regulation  m ade in  th a t  b e h a lf” , the last o f  these v ita l q uestions “ shall 
b e determ ined  b y  (him ) in  th'c exercise' o f  his ind ividual judgm ent, and  
ev ery  such d eterm in a tio n  sh a ll.b e  final. ” .One observes th a t , b y  w av  
o f  contrast, n o  s ta tu to r y  sanctity, attaches to  h is prelim inary decision  
th a t  th e  p roperty  is  o f  a  k ind  which he has au thority  to  acquire.

I t  is apparent from  th is  analysis th a t th e  Com m issioner’s final decision  
under section  3 (4) is  p u re ly  adm inistrative in  character, and  does n o t  
in vo lve the exerc ise  o f  jud icia l or even “ quasi-judicial ” fun ction s. H e  is 
gu ided  at th a t  s ta g e  solely' by' considerations o f po licy  and expediency' and  
by' h is “ in d iv id u a l ju d g m e n t” , so th a t th e  Courts h a v e  no power to  
in terfere w ith  th a t  d iscretion  by certiorari. T h is has been m ade clear by  
th e  H ouse o f  L ord s in  F ra n k lin  r .  T h e  M in is te r  o f  T o w n  a n d  C o u n try  
P la n n in g  \  and  b y  th e  P r iv y  Council in a recent case from  Ceylon. 
K a k k itc la  A l i ’s  case  -.

T he C om m issioner’s im m unity' from certio rari in  resp ect o f  th a t  part o f  
h is  sta tu to ry  p ow ers d ocs n ot, however, conclude th e  question  before us. 
T he n otab le ju d g m e n t o f  Parker J . in  II v . M a n ch es te r  L ega l A id  
C o m m ittee  3 e s ta b lish es  th a t  th e  w rit docs lie in  cases w here a person  
vested  w ith  s ta tu to r y  authority' to  determ ine “ q uestions affecting th e  
rights o f  su b jec ts  ” w as under “ a d u ly  to act ju d ic ia l ly  in  the course o f  
reach in g  a  f in a l  d e c is io n  w h ic h - is  itself- p u r e ly  a d m in is t r a t iv e ” . T he  
preliminary' issu es on  w hich  the Commissioner m ust satisfy' h im self under 
section  3 ( 1) h a v e  to  b e decided  “ solely' on the facts o f  the particu lar case, 
so le ly  on th e  ev id e n c e  before (him) and apart from  an y  extraneous 
considerations. In  o th er  words, (he) m ust act jud icia lly , not jud iciously .” 
(page 431). P ark er J .  has also explained, by' reference to  the earlier 
authorities, th a t  th e  judicial'proc-es3,< when invoked  for th e  purpose o f  
reaching a co n seq u en tia l adm inistrative decision, d ocs not necessarily' 
require that th ere  sh ou ld  even  be a' l i s  (in  tire str ic t sense o f  the term) or 
a “ duty' to  hear tw o  sid es  ” . In  som e contexts,the tribunal has authority  
to  act on ly  on  it s  ow n  know ledge and inform ation  ; in  others it m ay act 
e x  p a rte . T h e tru e t e s t  is  w h e th er /a s  Sir Hartley' Shaw cross argued, 
(see page 4 22 ), th e  trib un a l n iu s t V! apply’ a leg a l m in d ” in reaching a 
decision  “ based  solely' o ii th e  facti o f  the particu lar'case. ”

l '
One lias o n ly  to  ex a m in e  thc.provisions o f section  3 (1) (a). (6) and (c) to  

appreciate th a t  th e  [issue whether; an y  “ agricultural land  ” is in fact  
qualified to  be m ade, th e .su b jcc t o f  an order for acq u isition  can never be 
answ ered co rrectly  ex c e p t  by'ap'plication o f  the ju d icia l process, and  
w ith ou t regard  to  q uestions o f  a'rlinihisfrative p o licy  or expediency. 
S om etim es th e  p rob lem  js. sim ple enough, but on  o th er occasions its  
so lu tion  m ay present- ifoVniidabi’e d ifficulties'even to  persons trained in the 
law  Consider, for in stan ce,-th e . question-under section  3 (1) (h) which

! - * ■ - - d  ! :
1 (tots) a . c .  sr.  , .  .
5 (1950) 51 X . L . It. 457, also reported in (Plot) .4. C.'GG.
3 (1952) 2 K . D. 413.
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.-a rose for decision' in  P e r e r a v .  U n a n te n n e  r and  th e  ever-recurring issu e  a s  
rto' w h eth er  a  purported  co n v ey a n ce  b y  w a y  o f  sa le  co n stitu tes  in  tru th  
. a  m o rtg a g e  or a  tru st. S e th u w a  v .  U k k u  2. X am p erfectly  sa tisfied  th a t ,  
.a t  t h e  p relim inary sta g es o f  th e  p roceed in gs under th e  L an d  R ed em p tio n  
-O rd in ance, th e  C om m issioner’s  fu n ctio n s  (so far' from  being' p u r e ly  
.adm in istra tive)' are e x c lu s iv e ly  o f  a 'ju d ic ia l  character. W h e n e v e r ’ h e  
m a k e s  a  w rong d ecision  u n d er se c tio n  3 (1) w ith  a v ie w  to  m a k in g  a  

•con seq u entia l order u nd er se c tio n  3 (4) h e  oversteps th e  lim its  o f  h is  
-.sta tu to ry  jurisd iction .

M r. W alter Jaya w a rd cn e q u ite  p ro p er ly  in v ited  us to  consider w h e th er  
.a  d ecis io n  under section  3 (1) can  bo q uashed  by c er tio ra r i if  th e  C om ­
m iss io n er  h im self w as “  sa tisfied  ” (even  erroneously) th a t  th e  p ro p erty  

•fell w ith in  one o f th e  d escrip tion s sp ecified  in  paragraph (a ) , (6) or (c) o f  
"section 3. I  am  aw are th a t  G unasekara  J .,  s i t t in g  a lo n e , w as in c lin e d  
to  ta k e  th is  v iew  in  B a n d iy a  v . T h e  L a n d  C o m m iss io n e r3, b u t, w ith  

•respect, h e could  n o t h a v e  had  th e  b en efit o f  as com plete an  arg u m en t a s  
w e  h avo  en joyed  in  th o  p resen t case. A s Lord RadclifFe rem ark ed  in  
N a k k u J a , A l i ’s  case  (supra, a t  p age 492 ), “  i t  w ould bo a v ery  u n fo rtu n a te  
th in g  if  tho d ecision  o f L iv e r s id g e ’s  ca se  4 cam o to  be regarded a s la y in g

• d o w n  a n y  general rule as to  th e  co n stru ction  of such phrases .”  In d e e d ,  
L o rd  W right conceded in  L iv e r s id g e ’s  ca se  that, if a  person m u s t  be  
“  sa tis f ied  ” on  an)- p o in t (even  for  th e  purposes of an a d m in istra tiv e

• d ecision ) th e  w ord a t  lea st m eans “ reason ab ly  satisfied ” , and  “ ca n n o t  
im p o r t an  arbitrary or irra tion a l s ta te  o f being satisfied. ”  A  f o r t io r i ,  if  
.an  in ferior tribunal m aking  a  ju d icia l d ecision  has to  be sa tis fied  ” th a t  
.a certa in  sta te  o f fa cts ex is ts  before ad o p tin g  a perm itted  course o f a c tio n ,  
th a t  s ta te  o f fa cts  m u st in  f a c t  e x is t . T ho ob jective te s t  is  e sp e c ia lly  

n e c e s s a r y  in  a co n tex t w here a  p u b lic  officer (not required to  p ossess a  le g a l  
•train ing) purports to  g iv e  a d ecis ion  w h ich , through m isd irection , w o u ld  
-d e fea t th e  in ten tion  o f  th e  leg is la tu re  b y  e x te n d in g  th e  .ca tego ries  o f  
p r iv a te  property  liab le to  com p u lsory  acqu isition .

T h e  petitioners do n o t ch a llen ge th e  Com m issioner’s decision  th a t  th o  
p r o p e r ty  sou gh t to  bo acquired  h a d  a t  an  earlier stage been p u rch ased  b y  
th e ir  vendors “ in  ex ecu tio n  o f a  m ortgage decree ” w ith in  th e  m ea n in g  

•of sectio n  3 (1) («)• R u t th e y  p ro test in  l im in e  that, a t  tho  t im e  o f  th e  
p u rp orted  acq u isition , th o  p rop erty  w as n o t “ agricu ltural la n d  ”  a s  

-defin ed  in  section  S ; in  oth er  w ords, an  essen tia l cond ition  p reced en t to  
th e  C om m issioner’s pow er to  a ssu m e'ju r isd iction  under section  3 ( 1) d o es  

:n ot ex ist.

T h e  schem e of th e  O rdinance h a s a lrpady been exp la in ed  : (1) a  certa in  
.s ta te  o f fa cts  (nam ely , th o  “ agricu ltural’ ” character o f  th e  lan d) m u st e x is t  
"before (2) th o  C om m issioner can' en ter  upon  h is jurisd iction  to  d ocid o  
■whether such  land  fa lls  w ith in  o'no o f  th o  a lternative categories so  a s  to  
•q u a lify  it  for acq u isition . N o t ’until' th e n ’is  ho em pow ered (3 ) to  d ec id e  
’th a t  th e  lan d  so  qualified o u g h t to  b e acquired.' ' I f  cond itions (I )  a n d  (2 ) 
-aro o b jec tiv e ly  satisfied , h is 'a d m in is tr a tiv e  decision  a t  s ta g e  (3 ) is  u n ­
a s sa i la b le . B u t, if  con d ition  (1 ).d o es  h o t  exist., he has a c te d  in  e x c e s s

1 (1953) 54 X . L. R. 457. 
f i m s y s t r x .  l . r . 337.

. . _ _» y
’ (19-50) 52 X . L . R . 95. 
■l (1942) A . C .2 C 6 .k.i ,
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of ju r isd ic tio n  an d  h is decision  becom es am onab lo  to  certio ra ri -  
so  a lso  if  co n d itio n  ( 1) is  satisfied , b u t if  ho h as reach ed  a  wrong decision- 
as to  co n d itio n  (2).

T h e  p resen t case is  concerned on ly  w ith  th o  q u estion  w hether condition- 
(1), n a m e ly , th o  “  agricu ltural ”  character o f  th o  land , is objectively- 
sa tisfied . “  N o  tr ib u n a l o f lim ited  jurisd iction  can g iv o  itse lf jurisdiction, 
b y  a  w ron g  d ecisio n  on  a  p o in t collateral to  th o  m erits  o f tho caso upon- 
w hich  th o  lim its  to  its -ju r isd ic tio n  d e p e n d s .”  B a n b u ry  v . F u l le r 1 ; 
J l v . C o m m iss io n e r  o f  In co m e  T a x 2. T h is p rin cip le  w as recently re­
affirm ed b y  L ord  G oddard C .J. in his principal ju d g m en t in R  v . F u lh am ,. 
H a m m e r s m ith  a n d  K e n s in g to n  R e n t T r ib u n a l3 :

“ I f  a  certa in  s ta te  o f  fa cts  h as to  e x is t  b efore  an  inferior tribunal 
h a s ju r isd iction , th e y  can inquire in to  th e  fa c ts  in  order to  decide- 

• w h e th er  or  n o t  th e y  h a v e  jurisd iction  b n l c a n n o t g iv e  them selves j u r i s ­
d ic t io n  b y  a  w ro n g  d e c is io n  u p o n  th em  ; and th is  C ourt m ay, by m cans- 
o f  p roceed in g s for  certio ra r i, inquire in to  th o  correctness o f  the- 
d ecision . ”

F o r  th e se  reason s, i t  is  our d u ty  to  be satisfied  th a t  th e  property to  be- 
a ffected  b y  th e  order for acqu isition  w as in  fa c t  “  agricultural land  ”  
a t  th e  re le v a n t p o in t  o f  tim e.

I n  th e  F u lh a m  R e n t T r ib u n a l C ase  (supra) D ev lin  J . explained that-,, 
in  a  s itu a tio n  o f  th is  k ind, th e  burden is on th e  tribunal w hose jurisdic­
tio n  h a s  b een  challenged  “ to  p rove th e  fa cts  w h ich  g iv e  it  jurisdiction  
(page 1 0 ). T h e  sa m e learned Ju d ge again  em p hasised  in  C hristopher  
B ro w n , L t d . ’s  c a se  4 th a t  th e  th e  jurisd iction  o f  “ inferior tribunals o f  
a n y  so r t ” , w h en  challenged, “ h as to  b e p roved  affirm atively ” . I f  
u p on  th e  fa c ts , th o  ex cess  o f  jurisdiction is  m a n ifes t, or if  the evidence  
before th e  su p erior  C ourt is  p la in ly  insufficient to  ju stify  a  conclusion  
th a t  th e  lim ited  ju risd iction  has n o t been  exceed ed , certio rari w ill l ie . ' 
On th e  o th er  h an d , th e  d isp u te m ay  turn on  a  question  o f fact about 
w h ich  th ere  is  a  co n flic t o f  evidence : in  th a t e v e n t  th e  Court w ill generally  
d eclin e  to  in terfere  b y  w a y  o f  certio ra r i le a v in g  i t  o p e n  to  th o  aggrieved  
p a r ty  to  ch a llen g e  th e  jurisd iction  o f  an  in ferior tribunal in a regular- 
a ctio n  w h ere th e  issu e  can  be m ore co n v en ie n tly  d isposed  of.

T h e  L an d  C om m issioner w ho m ade th e  order for acquisition on 9th  
J a n u a r y  1953  so u g h t  to  ju stify  h is  assu m p tion  o f  jurisdiction u n d er  
th e  O rdinance b y  s ta tin g  v ery  b ald ly , in  h is  a ffid av it dated  30th  N o ­
vem b er  1954 , th a t  “ u p on  careful consideration  o f  th o  m aterial beforo  
(h im ) h e  w a s  s a t is f ie d  th a t  th e  land  w a s agricu ltu ra l land  w ith in  tho  
m ea n in g  o f  th e  O rdinance.” W h at th a t  m ater ia l w as, h as n o t  
b een  d isc lo sed  to  u s ; and I  h a v e  a lrea d y  exp lained  th a t the- 
m ere fa c t  th a t  h e  w as “ satisfied  ” (w hich  is  con ceded) did n o t v e s t  him  
w ith  ju r isd ic tio n  i f  in  fa c t  th e  land w as n o t  “  agricu ltural ” in  character. 
T h e  o n ly  o th er  ev id e n c e  relied on b y  th e  C om m issioner is  the affidavit 
o f  th e  S u p er in te n d e n t o f  an esta te  in  L u n u w ila  w h o  described th e  cond i­
t io n  o f  th e  p ro p e r ty  w h en  he v isited  it  in  .April 1949— th a t is  to  sa y ,

1 (JS53) 0 E x. D. 29 at 35. ■ 3 {1951) 2 K .B .1  at 6.
* (1SSS) 21 Q .'B . D. 313. 3 (1954) 1 K . B. S at 13.
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7 4  raoiitJis before th e  petitioners p u rch ased  it ,  and nearly  4  y ea r s  b e fo re -  
th e  order for acquisition  w as m ad e. O n th a t  occasion  th e  p r o p e r ty  
con sisted  o f  a  su bstan tia l d w ellin g  h o u se , a  brick w ell, a  te m p o r a r y -  
la tr in e , and a  garden contain ing “  181 cocon u t trees o f  variou s a g es  a n d  ■ 
sev era l p lanta in  bushes.”  •

A s  aga in st th is, there is  th e  u n con trad icted  evidence o f  th e  p e t it io n e r s  • 
th a t  th e y  purchased th e  prem ises o n  9 th  D ecem ber 1949 for B s .  1 5 ,0 0 0  
in  order to  m ake i t  their p lace o f  resid en ce. T h ey  incurred an  a d d it io n a l - 
exp en d itu re o f  B s . 2 ,000 in  im p rov in g  th e  house and co n stru c tin g  a- 
garage for their m otor car, and  th e y  h a v e  lived  there ever since.

Can th e  en tire property, in  it s  im p roved  condition , fa ir ly  bo d e ­
scrib ed  as “  agricultural land  ”  ? I t  is  com m on know ledge th a t  p e o p le -  
in  C eylon  w ho reside ou tside con gested  urban areas g en era lly  p r e fe r  
th e  am en ities o f  spacious grounds on  w h ich  som e agricultural an d  g a rd en  
p rod uce can bo cu ltivated . T h e q u estio n  is  a lw ays, o f  course, o n e  o f ’ 
degree, b u t i t  is certain ly q u ite  w rong to  sa y  th a t th e  m ere e x is te n c e  
o f  cocon u t trees and p lanta in  b u sh es on  a  m an’s resid en tia l p ro p er ty  
a u to m a tica lly  converts i t  in to  “ agricu ltura l land  ” w ith in  th e  m e a n in g  
o f  th e  Land B edem ption  O rdinance. T h e  ex ten t so  cu lt iv a ted  m a y  
w ell be regarded as ancillary to  th e  m a in  u se  o f  the p roperty  for p u ip o s e s  ■ 
o f  residence. I t  would bo stra in in g  th e  words o f  d efin ition  b e y o n d  . 
reasonable lim its to  sa y  in  th e  p resen t ca se  th a t  the p etition ers u se  th e ir  
p la ce  o f  residence, w hich is  s lig h tly  over  2 acres in  ex ten t, w h o lly  or  
m ain ly  ” for th e  purpose o f  a  b u sin ess w hich  is agricu ltural ” . A n -  
O rdinance designed to  interfere so  ser io u sly  w ith  th e  r igh ts o f  p r iv a te -  
p rop erty  should , I  th ink, receive a  s tr ic t  in te ip reta tion .

Can i t  even  b e said  th a t section  S is  satisfied because th e  p rop erty ,, 
th o u g h  m ain ly  residential in  character a t  th e  re levant d ate , w a s  a t  lea st-  

cap ab le o f  being used  w holly  or m a in ly  for  th e  purpose o f  agricu ltu re  ”  '? 
T h a t  again  is a  quest ion o f  fact. In  th e  p resen t case, a t  a n y  r a te , the- 
su b sta n tia l h ou se and its  app u rten ances are clearly n o t o f  th e  k in d  
w h ich  w ould  be econom ically  appropriate for occupation  b y ,  sh a ll w e  s a y ,  
th e  w atcher in  charge o f  a  s m a ll  agricu ltural h o ld ing  con sistin g  o f  1S1 
co co n u t trees and  som e p lanta in  bushes. T lic  buildings ca n n o t th e r e ­
fore  b e regarded as p o ten tia lly  an cillary  to  agricultural lan d  ”  o f  s u c h . 
m o d est proportions. In  th e  resu lt, th e  en tire p rop erty  in  i t s  p r e s e n t - 
con d ition  is  b eyond  th e  reach o f  th e  C om m issioner’s s ta tu to ry  p ow ers.

On th e  m aterial p laced  before u s, th ere  is  m an ifestly  n o  ev id e n c c -  
from  w hich  w e can fa irly  conclude th a t  th e  L and C om m issioner d id  n o t  
cx c ee d  th e  lim its o f  h is jurisd iction  u n d er  section  3 (1).. H is  co n seq u en tia l' 
order for th e  p etition ers’ resid en tia l p ro p erty  a s “  agricu ltura l l a n d ”  
ca n n o t therefore be a llow ed  to  s ta n d . T h e order d ated  9 th  J a n u a r y  
1953 m u st be quashed, and th e  C om m issioner m u st-p a y  th e  c o s ts  o f f  
th is  application  w hich  I  w ould  fix  a t  B s .  5 2 5 .

S u m x , J .— I  agree.

A p p lic a tio n  a llo w e d .


