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Court of Criminal Appeal—Charge of Murder—Circumstantial evidence—
Deceased last seen with accused—Exact time of death of deceased must be 
proved—Absence of motive for murder—Prompt explanation by accused.

In order to justify the inference of guilt from purely circumstantial
evidence, the inculpatory facts must be incompatible with the innocence- 
of the accused and incapable of explanation upon any other reasonable 
hypothesis thn that of his guilt.

In considering the force and effect of circumstantial evidence, in a.
trial for murder, the fact that the deceased was last seen in the company 
of the accused loses a considerable part of its significance if the prosecu­
tion has failed to fix the exact time of the death of the deceased. Among 
other points which may be emphasised in favour of the accused are (1)
the absence of any motive whatever for the accused to murder the
deceased, and (2) a reasonable explanation given by the accused fairly 
promptly after his arrest.

AP P L IC A T IO N  for leave to  appeal against a conv iction  by  a Judge- 
and Jury  before th e  W estern  C ircuit.

A . Rajasingham, fo r  the 1st accused , appellant.

E . H-, T. Ounasekere, C .C . , fo r  th e Crow n.
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M arch  15, 1945. K e u n e m a n  J .—

In th is case  th is  a ccu sed  w as fou n d  g u ilty  o f  m urder on  purely  
circum stantia l ev id en ce . T h e  m ateria l ev id en ce  in the case w a s  given' 
by  D ingiri A p p u , a  trader in  a  bou tiqu e  a t L e lop itiv a , and  b y  his n ephew  
Ja in ham y to  th is e ffect . D in giri A p p u , th e d eceased  his brother, and  Jain- 
h am y w ere seated in D ingiri A p p u ’ s bou tiqu e  on  the n igh t o f  D ecem b er  3, 
1943, w hen  the 1st a ccu sed  ca m e  to  the w in d ow  and said  th at tw o  peop le  
had brought a cou p le  o f  fine g em s and th at the p eop le  w ere on  th e estate 
road. D ingiri A p p u  w as n ot w illing  to  go  ou t, b u t th e deceased  le ft  the 
bou tiqu e  w ith  the 1st accused . T h ey  carried  a ligh ted  can d le  in a 
co con u t shell.

In  about h a lf o r  quarter o f  an h ou r th e 1st a ccu sed  retu rn ed  to  the 
bou tique o f  D ingiri A p p u  and said— “  Y ou r  broth er has look ed  at the 
gem s, and y ou  are requ ired to  com e  and assess th em  ” . T h e  first a ccu sed  
tried his b est to  induce D ingiri A p p u  to  go- w ith  h im  b u t D ingiri A pp u  
w as unw illing and the 1st a ccu sed  w e n t aw ay. H e  returned  a th ird  
tim e and told  D ingiri A p p u  th at his broth er w as com in g  along th e  estate  
road w ith  the oth er m en , and w an ted  h im  to  go  ou t and  m e e t th em . 
D ingiri A p p u  becam e susp icious and re fu sed  to  g o  ou t, and in .fa c t  loaded  
his gun  and k ep t it  beside h im . A ccord in g  to  D ingiri A p p u , th e  1st
accused  cam e ab ou t 11 p .m., w hile  a ccord in g  to  Ja in h a m y  th e d eceased  
le ft  the bou tiqu e  ab ou t 8 .30  or 9  p .m .

D ingiri A p p u  took  no action  to  search for  the deceased  for  ab ou t an 
hour, and then h e  sen t Ja in h am y to  the d e ce a se d ’s bou tiqu e . In  con se ­
q u en ce  the tw o sons o f  th e  d eceased  w en t in  search  o f  h im  tow ards the 
rubber estate, actually  passing n ot far from  w here the d ecea sed ’ s bod y  
w as found later, b u t th ey  saw  n obod y . T h ey  carried  a lantern  w hich  
d id  not throw' its lig h t very  far, and it w as possib le  th at if th e  b od y  w as 
th ere it m a y  have been  h idden  beh in d  som e rock s at th e  sp ot. T h e tw o  
sons o f  the d eceased  returned to  their bou tiqu e .

E a rly  n ext m orn ing Sirisena . w en t ou t and d iscovered  the b od y  o f the 
d eceased  near the top  o f  a h ill, beside  a rock .

T h e m ed ica l ev id en ce  sh ow ed  th at the deceased  had three incised 
w ounds in th e  region  o f  the n eck , th e  lon gest 6  in ch es lon g , w h ich  cou ld  
h ave been  cau sed  by  a. h eavy  sharp cu ttin g  instru m ent. T h e  post-m ortem  
exam ination  w as h eld  a t 2 .30  p .m . on  D e ce m b e r  4 , • 1943, and th e  d o c to r  
fou n d  th at signs o f  rigor m ortis w ere w ell m arked . H e  h o w e v e r -g a v e
n o  details w ith  regard to  th e on set o f  rigor m ortis. H e  w as n ot able
to  say “  w ith  m a th em atica l accu racy  ”  h ow  -m a n y  hours a fter  dea th  
h e held  the post m ortem . H e  added— “  R ig o r  m ortis  usually  sets in 
about 4 o r  5 hours a fter death . I t  is w ell m arked  in  m a n y  cases a fter 
ab ou t 18 hours. R igor m ortis  d isappears a b ou t 36 hours a fter death . 
It com m en ces  to  vanish  in a b ou t 24  hours a fter  death  and com p le te ly  
van ishes in about 36 hours. ”  T h e  d octor  said it w as “  possib le  ”  fo r  the 
m an  to  h ave  died  about 9  p .m . the previous d a y . T h e  T rial Ju d g e  
correctly  su m m ed up th is ev id en ce  as being  “  n o t in con sisten t w ith  
th e  deceased  having d ied  a b ou t th is  tim e , b u t th e ev id en ce  is n o t su fficient 
to  establish  th e ex a ct hour o f  th e  death .
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T he doctor also fou nd  in  the d eceased ’s stom ach  a sm all quantity  
o f  rice and curry undergoing digestion, and sa id  that the deceased  m ust 
have had  the m eal three or fou r hours before  death, and th at traces o f  
rice and curry cou ld  be fou nd  three or four hours after death. H ere 
again there is  an absence o f  details as to the exten t to  w hich  digestion 
h o d  progressed, bu t the poin t is n ot w ith out significance in  th is case. The 
ev idence o f  the d ecea sed ’s son U pasena was that th e - deceased  had not 
partaken o f  rice and curry since the m idday m eal ”  bu t the exact 
hour o f  that m eal has n ot been  spoken to. A t any rate it  w as n ot un­
reasonable for the defen ce  to  m ake the suggestion th at the deceased  had 
actually  partaken o f a m eal o f  rice and curry that night, and on  the 
evidence he m u st have done so  after he w ent ou t w ith the 1st accused, 
and haye been  killed som e hours after he had this m eal.

A s  regards m otive on th e  part o f  the 1st accused , the Trial Judge 
rightly said that there was “  no real ev iden ce with regard to  m otive ”  
and that the suggestion  th at robbery was the m otive hardly fitted  in 
w ith  .the death  o f  th e deceased.

T w o other m atters h ave been  suggested against the 1st accused. 
T h e first is that on  D ecem b er  6, 1943, he brought the sw ord (P  9) to the 
w itness Suw aris and suggested that Suw aris should give h im  even R s. 2 
and keep the sw ord in paw n. Suwaris refused to lend the m on ey , and the 
1st accused  then le ft the sw ord w ith  Suw aris saying that he w as going 
on an urgent journey and w ould  return for the sw ord on the 10th. T he 
1st accused  did not in fa c t  return to  cla im  the sw ord w hich was later 
given to  the P olice . T h e  d octor  said th at the in juries cou ld  have been  
caused  by  a w eapon  like P  9 bu t in fa ct there was not a vestige o f ev idence 
to  con n ect th is sw ord w ith  the in juries found on the deceased. T hose 
injuries cou ld  have been  caused  by  a h eavy sw ord or by  a heavy long 
m anna kn ife. T he sw ord does n ot appear to have been sent to  the 
G overnm ent A nalyst for exam ination  for traces o f hum an b lood , and the 
evidence o f  Suwaris w as that it was not rusty but shining w hen he received 
it.

T h e  other poin t alleged against the 1st accused  w as th at “ he 
disappeared entirely from  the neighbourhood w here the killing took 
place . I t  is true that som e search w as m ade for the 1st accused in 
L elop itiya  w here the b od y  was fou n d ; but this is perhaps o f little 
significance, for ad m itted ly  the 1st accused  was living in K uruw ita, about 
15 m iles away and on ly  cam e to L elop itiya  on casual visits. There is 
no evidence th at he had disappeared from  K uruw ita, and it is not un­
reasonable that the 1st accused  should  h ave returned to  his village K uru ­
w ita w here he had em p loym en t. C erta in ly  the w itness Suwaris saw  the 
accused  close  to  K uruw ita on D ecem b er  6 and 7, and it was n ot until 
that day that the accused  set ou t on  his jou rney . There is really no 
evidence o f  a flight im m edia tely  after the n ight o f  D ecem ber 3. I  m ay 
add that it w as on ly  on  the 6th  that the accused  tried to  p ledge the sword 
P  9, and there is n o ev id en ce  that the 1st accused  had any w eapon  at all 
w hen  he w as seen  on  th e n ight o f th e 3rd.

T h e Trial Judge sum m ed up the ev idence o f  the prosecution  as 
fo l lo w s :— “ T o  sum  up th e  w hole  case against th e accused  as it is p u t 
forw ard b y  the Crow n, first o f all y ou  have got it established th at he had
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co m e  to  th e  house o f  D in giri A p p u  th at n igh t an d  D in gir i A p p u ’ s broth er 
th e  d eceased , w e n t aw ay  w ith  h im ; th a t h e  ca m e  ba ck  tw ice  a fter th at 
in  an a ttem p t to  g e t D in giri A p p u  h im se lf to  go  ou t, and  th erefore  he 
w as the la st person  w ith  w h om  th e deceased  w as seen  alive.

•• T h e  d o c to r ’ s ev id en ce  is n o t in con s isten t w ith  th e d ecea sed  having  
m e t h is  death  som e tim e ab ou t th e tim e  h e w as last seen  in  th e  com p a n y  
o f  th e  ‘ a ccu sed ; th a t h e  d isappeared  from  th e  n eigh bou rhood  w here 
the killing took  p la ce ; th a t h e  a ttem p ted  to  d ispose o f  th is w eapon  
w hich  th e d o cto r  said  cou ld  h ave  cau sed  th e death  o f  th e deceased

T h e  accu sed  w as arrested on  D e ce m b e r  12, an d  on  th e 15th he m ade a 
v o lu n ta iy  statem ent to  the m agistrate  w h ich  has been  p roved  b y  the 
prosecution . I n  this th e accused  stated  th at he ca m e  to  L e lop itiy a  
on  D ece m b e r  3, on  th e  in vitation  o f  A m isa . A t  A m isa ’s house h e m et 
M endis and a n  u nkn ow n  m a n . A m isa  to ld  h im  th at h e had  a gem  w h ich  
w as a  stolen  gem , and  w an ted  h im  to  fin d  a bu yer. A m isa  asked h im  to  
arrange w ith  the M udalali o f  th e bou tiqu e , so th e accu sed  w en t to  the. 
M udalali and sp oke to  h im  about th e  gem  b u t th e  M udalali refused  to 
g o  to  the ju n gle  to  see the gem . T h e  a ccu sed  return ed  to  th e m en  w ho 
had  sen t h im , w h o  w ere n ow  on  a foo tp a th . T h ese  m en  refused  to  go  
to the bou tiqu e b u t said th ey  w ou ld  g o  to  the estate . A ccu se d  returned  
to  the M udala li, w ho re fu sed  to  go  ou t b u t sent, h is e lder brother. 
A ccu sed  and the e ld er  broth er o f  th e M u d a la li w en t ou t w ith  a  ligh ted  
can d le  to  th e p la ce  w here the o th er three m en  w ere. A m isa  h ow ever 
w anted th e  M udala li h im se lf to  com e , so th e M u d a la li’ s broth er w as 
asked by  A m isa  to  stay  there and th e accused  w as again  sent to  fe tch  
the M udala li, w hose broth er sen t a m essage  to  th e  M ud a la li n ot to  be 
afraid. T h e M udala li and Ja in ham y g o t ou t o f  the bou tiqu e  w ith  a 
lantern  b u t did n ot go fu rther than the sm ok e room . T h en  the M udalali 
com p la in ed  that h e w as b itten  by  leeches and w en t ba ck  to  h is boutique. 
T h e M udalali asked accused  to  fe tch  h is  brother. W h e n  the accused  
w en t ba ck  to  w here th e m en  had b een  there- w as no ligh t there and  th e 
m en  w ere n o t  there. A ccu sed  ca lled  o u t  and there w as n o re p ly ; h e 
th ou gh t the m en  had  gone som ew here else so he h im se lf w en t aw ay.

A s th e  Trial Ju d ge  said, th is story “  agrees a lm ost w ord  for w ord 
w ith  th e  story  to ld  by  D in giri A p p u  h im se lf and Ja in ham y. ”  T h e 
on ly  difference w as th at D in giri A p p u  and Ja in h a m y  had  said th at 
th e deceased  le ft  w ith  the accu sed  on  th e  first occa sion , w hile  th e  accused  
said that it w as o n  the secon d  occa sion . T h is, the Trial Ju d g e  added , 
w as “  n o  real d ifference " ,  and su ggested  th at p roba b ly  som e d u ty  rested  
on  the accused  as h e  in du ced  th e  deceased  to  go  w ith  h im , to  go  and  tell 
D in giri A p p u  th at h e fou n d  n o signs o f  b is  brother. ”  S trictly  speaking 
n o in d u cem ent w as offered  to  th e d eceased , w h o  w en t v o lu n ta rily ; bu t 
th e  com m en t does ytofc la ck  ju stifica tion .

T h e  learned T rial Ju dge h ad  on  m ore  than on e occasion  adequately  
in stru cted  the Ju ry  w ith  regard to  circu m stan tia l ev id en ce , v iz ., th at 
th ey  m u st be satisfied  “  th a t the circu m stan ces  are in com p atib le  w ith  the 
a ccu sed ’s in n ocen ce  and th at th ey  w ere on ly  con sisten t w ith  h is  gu ilt. 
I f  the c ircu m stan ces are con sisten t w ith  h is in n ocen ce  th en  it  is y o u r  
d u ty  to  acqu it h im . ”
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I t  is perhaps a little unfortunate th at tow ards the end  o f  his charge 
th e Trial Ju dge said— “  I t  is for you  to say  w hether that statem ent 
explains his con du ct, and w hether the circum stances are consistent w ith  
his guilt

W e  have anxiously considered the w hole  o f  the ev idence, and w e think 
that w hile the circu m stan ces w ere perhaps consistent w ith  the guilt 
o f  the accused, it was n ot possib le to  exclu de a hypothesis pointing to  
the fact, that the accused  w as n ot guilty ' o f  the offence w ith  w hich  he was 
•charged.

T h e  follow ing points in favou r o f  the accused  m ay be em phasised :

(1) T h e absence o f  any m otiv e  w hatever for the accused  to m urder the 
'  deceased.

(2) T h e  really suspicious elem ent in  th e ev iden ce w as the persistent 
return o f  the accused  to  the bou tiqu e o f  D ingiri A pp u , bu t the p o in t in 
favour o f  the accused  is th at he went, there quite open ly  and d id  not 
attem pt to  c o n c e a f his iden tity .

(3) T he evidence does poin t strongly to  the fact that there w ere other 
m en  in the background w h o m ay  have had a m otive for the m urder, 
and w ho m ay  h ave used the accu sed  as an in nocen t tool to lure the 
deceased and D ingiri A pp u  from  the boutique.

C4) T h e accused  w as n ot in con tact w ith  the deceased on tw o occasions, 
and th e  m urder cou ld  have been  com m itted  in his absence, i.e ., on  his tw o 
subsequent visits to  D in g ir i. A p p u ’ s boutique. M ore particu larly  there 
is a strong possib ility  th at the m u rder m ay  have been  com m itted  during 
the a ccu sed ’s last v isit to  the boutique.

(5) T he prosecution  failed  to  fix the exact tim e o f  the death o f  the 
deceased , and the fa c t th at the deceased  w as last seen in the com pany 
o f the accused  loses a considerable part o f its significance. T he presence 
o f rice and curry in the stom ach  o f the deceased also indicates a strong 
possibility  that the death  took  p lace som e hours after the deceased set 
ou t with the accused.

(6) T h e absence o f ev iden ce th at on  the n ight in question  the" accused 
w a s  seen to  carry a w eapon  neutralises to  a large ex ten t the evidence 
that the accused  had the w eapon  P  9  and attem pted  to paw n it near 
K uruw ita. F urther n o con n ection  betw een  P  9 and the injuries caused 
to  the deceased  has .been  show n.

(7) There is n o ev iden ce th at the accused w as absconding im m ediately  
a fter D ecem b er  3.

(8) T h e  explanation ' o f  the accused  was given  fairly p rom ptly  after 
h is arrest and is n ot unreasonable.

In  all the circu m stan ces w e are o f opin ion  that it w as not open  to  the 
Ju ry  to  say th at every  reasonable h ypothesis consistent w ith  the innocence 
o f the accused  on the charge o f m urder had been  elim inated. T h e  case 
is u ndou bted ly  a case o f  som e suspicion  bu t' w e d o  n ot think it am ounts 
to  m ore than that-

. In  the c ircu m stan ces the ap plication  o f  the accused  is allow ed and he is 
acqu itted .

Conviction quashed.


