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1936 Present: Abrahams C.J. 

T A L A I S I N G H A M v. MUTTIAH-

487—P. C. Point Pedro, 12,075. 

Unlawful possession of ganja—Proof of possession with knowledge and sanction 
—First offence—Sentence of imprisonment. 
Where a person is charged with unlawful possession - of ganja the 

prosecution must prove that the article was in the possession of the 
accused with his knowledge and sanction. 

It is not desirable that, as a rule, an accused person should be 
sentenced to a term of imprisonment for a first offence. 

P P E A L from a convict ion by the Po l i ce Magistrate of Point Pedro. 

N o v e m b e r 24, 1936. ABRAHAMS C.J.— 
T h e appel lant w a s convicted of hav ing in his possession 5 pounds and 

4 i ounces of ganja, in breach of sect ion 28 of Ordinance No. 17 of 1929. 
as amended b y sect ion 7 (1) of Ordinance No . 43 of 1935, and w a s sentenced 

L. A. Rajapakse ( w i t h h i m Gilbert Perera and Soorasangaram), for 

accused, appellant. 

M. F. S. Pulle, C.C., for Crown, respondent. 
Cur. adv. vult. 
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t o 9 months ' rigorous impr i sonment i n addit ion t o a fine of R s . 300 or a 
further 3 months ' r igorous imprisonment . 

The facts are these . O n M a y 7 last, a f e w m i n u t e s before midday , 
a number of E x c i s e Officers en tered in to t h e h o u s e of t h e appel lant a c c o m 
panied by t h e Pol ice . T h e exc i se authori t ies w e r e act ing on certa in 
in format ion w h i c h t h e y had rece ived. T h e n a m e of t h e informant w a s 
natural ly not disc losed in Court. T h e appel lant w a s not a t h o m e , a n d a 
servant w a s in charge of the house . T h e officers m a d e a search, and in a 
r o o m in the house t h e y d iscovered a p i l e of five t in b o x e s t h e bot tom o n e 
of w h i c h w a s locked. H a n g i n g o n the w a l l of t h e room w a s a b u n c h of 
k e y s , o n e of w h i c h fitted t h e box . T h e b o x w a s found to conta in 5 
pounds and 4£ ounces of ganja, 25 let ters , 4 M o n e y Order receipts , and a 
woman's gold ornament . T h e appel lant a n d h i s w i f e w e r e both charged 
for being in possess ion of the ganja but the w i f e w a s acquitted. T h e 
appel lant g a v e ev idence and denied a n y k n o w l e d g e of the presence of t h e 
ganja in h i s box. H e admi t t ed that the b o x w a s h i s and said that h e h a d 
locked it w h e n h e left the house o n Apri l 22 to go w i t h h i s w i f e to w o r s h i p 
at a t e m p l e a f e w h u n d r e d y a r d s a w a y . H e said t h a t h e and h i s w i f e 
did not l eave the t e m p l e e v e n for m e a l s unt i l t h e y re turned to the h o u s e 
t o find that it had b e e n searched b y the E x c i s e Officers, and h e ca l led i n 
ev idence the officiating pr iest of the t e m p l e to corroborate h i s s tory. 
It w a s g iven in ev idence , both b y the prosecut ion and b y t h e appel lant , 
that the room in w h i c h t h e b o x conta in ing the ganja w a s found had n o 
w a l l at the back and opened on to the c o m p o u n d of the appel lant's h o u s e , 
and that the opposi te e n d of that room faced the road a n d h a d an o p e n i n g 
in the w a l l w h i c h w a s secured b y a shut ter w h i c h apparent ly could b e 
o p e n e d from the outside. T h e appel lant s tated that h i s n e x t door 
ne ighbour w a s i l l -disposed towards h i m , and cou ld eas i l y g e t in to t h e 
compound and so enter the room by t h e open end. 

The s ta tement of reasons for finding the appel lant gu i l ty w a s , I a m 
afraid, not sat isfactori ly expressed . I regret t o h a v e to c o m m e n t o n t h e 
fact, but cases from Magistrate's Courts are all too c o m m o n w h e r e 
Magis trates g i v e findings on facts w i t h o u t s tat ing the ir reasons. I t 
m a k e s matters v e r y difficult 'for an A p p e a l Court, e spec ia l ly if t h e j u d g 
m e n t is part ia l ly founded upon inadmiss ib le e v i d e n c e or fa lse in ferences 
from facts . Here , t h e s ta tement of reasons cons is ted v e r y l a r g e l y of a 
recital of undisputed facts . T h e Magis trate t h e n s a y s that h e d i sbe l i eves 
t h e defence , and s a y s i t i s no t t r u e t o s a y t h a t t h e accused w a s s t a y i n g 
at the t emple , and that h e does not accept t h e sugges t ion that t h e 
accused's n e x t door ne ighbour m u s t h a v e in troduced th|> ganja. 

I t i s n o t poss ib le t o say f r o m b i s j u d g m e n t w h e t h e r t h e Mag i s t ra te 
rea l ly addressed h imse l f to t h e real po int of t h e case. That po in t w a s 
t h i s : H a d the prosecut ion sat is factori ly s h o w n that t h e contraband 
art ic le w a s in the possess ion of t h e appel lant , that is to say , did h e 
k n o w that it w a s on h i s premises , and did h e sanct ion i ts presence there ? 
It w a s said in Rex v. Lewis1, that t h e m e r e fact of finding s to len p r o p e r t y 
o n premises occupied b y a person is not p e r se sufficient to raise a p r e s u m p 
t ion that t h e occupier i s in possess ion of that property , and i t w a s a lso 

1 4 Cr. App. R. 96. 
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said in Rex v. Savage1, that w h e r e s to len property, i s found in a man's house 
it is a quest ion of fact for the Jury w h e t h e r the property w a s found in h i s 
possession, that is to say, w h e t h e r it w a s there w i t h h i s knowledge and 
sanction. The same reasoning natural ly applies to any property t h e 
possession of w h i c h is illicit. 

N o w it is obviously not sufficient to secure a convict ion in this case 
that the sole ev idence against the appel lant should b e the mere presence 
of the ganja in his house. W h a t further ev idence is there to raise t h e 
presumpt ion wh ich , if not rebutted by the appellant, w o u l d just i fy t h e 
Court in coming to the conclusion that the ganja w a s o n h i s premises 
w i t h h i s k n o w l e d g e and consent ? N o w , the ganja w a s found in h i s b o x 
a n d h e admittedly had control over that box. There w a s no ev idence 
nor w a s it e v e n suggested by the defence that s o m e other person, w h e t h e r 
in the house or not, w a s in the habit of us ing that box. In that b o x w e r e 
a number of let ters , and some of t h e m are addressed to somebody by the 
initials P. T., w h i c h are the initials of the appellant. One of the let ters i s 
da ted Apri l 26, 1936, and another dated Apri l 30, 1936, so that it is 
obvious that the appel lant w e n t to the b o x oh several days after the date 
o n w h i c h h e said h e locked it, namely , Apri l 22. The appel lant hav ing 
mani fes t ly g i v e n false ev idence about the date on w h i c h h e locked the 
box, and not hav ing denied that the le t ters w e r e his , t h e n comes t h e 
quest ion as to w h e n h e v is i ted the b o x last s ince h e w i s h e s it to be be l i eved 
that somebody else, in fact h i s n e x t door neighbour, un locked that b o x 
somet ime b e t w e e n Apri l 22 and the date (May 7) w h e n the Pol ice 
discovered the ganga. It is obvious that the appel lant has fai led to 
support his content ion that h e w a s not the last person t d ' h a n d l e that 
box, and I a m of the opinion that the prosecut ion has put forward 
sufficient ev idence to justify a convict ion. '" H 1 

I dismiss the appeal, but I do not consider that a sentence of such , 
sever i ty can stand. Appropriate measures m u s t of course be adopted to 
suppress this traffic in forbidden drugs, and it appears that the area in 
w h i c h the appel lant is res ident is a centre of that traffic, but in any 
campaign for the suppress ion of any particular form of cr ime Courts 
m u s t b e obedient to the principles upon w h i c h punishment, must be 
inflicted, and at the same t ime m u s t mainta in a proper sense of propotion 
in imposing sentences . It has been said again and again in this Court 
that it is not desirable as a rule that people should b e sent to Pr i son for a 
first offence. More than one case has b e e n cited to m e during these 
proceedings in w h i c h persons offending more ser ious ly than the appel lant 
again the Ordinance concerned in this case h a v e b e e n puni shed w i t h no 
m o r e than a fine. The Magistrate here has actual ly imposed a sentence 
of three-quarters of the m a x i m u m term of imprisonment w h i c h can be 
inflicted under the enac tment contravened. It is difficult to be l i eve that 
h e real ly paused to think, o therwise h e m u s t . h a v e appreciated that h e w a s 
l eav ing very l i t t le marg in for an appropriate pun i shment for any subse
quent offence commit ted by this appel lant against the same enactment . 
I see no justification for depart ing from the pol icy w h i c h the Judges of 
this Court h a v e cont inual ly observed. I quash the sentence of imprison
ment , but I l eave the fine and the default sentence untouched. 

Varied. 
1 (1906) 70 J. P. 36. 


