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1918. Present: Lasce l l e s C.J. and W o o d R e n t o n J . 

S E N E V I R A T N E v. C A N D A P P A P U L L E et al. 

139—D. C. Colombo, 32,388. 

Last will—Fidei commissum—Jus acorescendi—Construction of last 
will — General rules as to interpretation are unsafe guides — 
Intention of testator true criterion. 
The testators b y their joint will bequeathed t o their two sons, X 

and Y , the property in dispute, and made separate devises in favour 
of each of his five daughters. The will further contained a devise of 
one property in favour of all the five daughters, and a devise of 
another property t o all the children. The will provided that the 
" properties shall not be sold . . . . . . but that the same shall be only 
possessed and enjoyed b y our said children, to whom they are 
respectively devised, during their lifetime, and after them b y their 
chi ldren.and grandchildren under the bond of fidei commissum." 

" And we jointly nominate all our seven children as heirs 
and heiresses to all the residue , and we desire that if any of 
our said children should die without lawful issue, the devise or 
inheritance of such of our children which he or she may become 
entitled t o under the will shall revert t o the surviving brothers and 
sisters." X died without issue. Y contended that the whole of the 
share of X vested on h im by virtue of the jus accrescendi. 

Held,. (1) that the share of X did not devolve on Y alone, b u t 
on Y and his five sisters.; (2) that the share of X did not vest 
on the surviving six children absolutely, but subject to the fidei 
commissum. 

I t is well settled that the general rules for the interpretation of 
wills are unsafe gu ides ; and that the only true criterion is the 
intention of the testator to be gathered from the terms of the will 
and from the surrounding circumstances. 

r^\ H E facts are se t out in the judgment in full . 

van Langenberg, K.C., S.-Q., for t h e first defendant , appel lant . 

A. St. V. Jayewardene, for t h e second, third, fourth, and fifth 

defendants , appel lants . 

Bawa, K.G., for the plaintiff, respondent . 

Cur. adv. vult. 

J u l y 18, 1912. LASCELLES C . J . — 

This appeal turns o n t h e construct ion of t h e joint wil l of Franc i s 
Candappa and h is wi fe L u c i a dated Augus t 11 , 1859. The quest ion 
relates t o a p iece of land k n o w n as P u t u w i l l e and Gooroomootenne, 
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i n which t h e plaintiff c l a i m s a 5 -12ths share . T h e wi l l , after provid­
i n g t h a t t h e survivor of t h e joint t e s ta tors should r e m a i n in posses ­
s i o n for his or her l ife, dev i sed t h e property i n d i spute , t oge ther w i t h 
o ther property, t o t h e tes ta tors , t w o sons , Gabriel a n d A n t h o n y , 
subjec t t o a fidei commissum. I t w a s a d m i t t e d in a r g u m e n t 
( though t h e point w a s d i sputed in t h e Dis tr ic t Court) t h a t Gabriel 
died wi thout a surviving chi ld . T h e plaintiff c o n t e n d s t h a t o n 
Gabriel's dea th his half share devo lved in equal shares o n Gabriel 's 
s i x surviving brothers and s is ters , and t h a t h e h a s acquired b y 
purchase t h e shares of five of Gabriel 's s i s t ers ; h e accordingly c l a i m s 
5 -12ths of t h e property. T h e de fendants , w h o are t h e chi ldren of 
Anthony , put forward several grounds of d e f e n c e ; but t h a t rel ied o n 
a t t h e appeal w a s t h a t t h e dev i se t o Gabriel a n d A n t h o n y w a s t h e 
subject of a separate fidei commissum, and t h a t o n t h e d e a t h of 
Gabriel w i thout i ssue h i s half share devo lved by v ir tue of t h e jus 
accrescendi on A n t h o n y . 

The case of Steenkamp v. De Villiers 1 conta ins a c lear expos i t ion 
of the technica l rules of t h e R o m a n - D u t c h l a w w i t h regard t o t h e 
jus accrescendi. App ly ing t h e s e principles t o t h e present c a s e , a n d 
a s s u m i n g t h a t a separate fidei commissum w a s created w i t h regard 
t o t h e property i n ques t ion , i t is c lear t h a t i n t h e c lause of t h e wi l l 
deal ing w i t h the property A n t h o n y and Gabriel are joined re et 
verbis, so t h a t in t h e absence of any indicat ion of a contrary i n t e n t i o n 
o n the part of t h e tes tators t h e right of accrual is to be p r e s u m e d . 

B u t i t is wel l s e t t l ed t h a t t h e general rules for t h e interpretat ion of 
wills are unsafe g u i d e s ; and t h a t t h e o n l y true criterion is t h e 
in tent ion of t h e te s ta tor t o be gathered from t h e t e r m s of t h e wil l 
and from t h e surrounding c i rcumstances . (Voet 36, 1, 72 c i t ed in 
Vansanden v. Mack.2) 

T h e ques t ions , t h e n , for de terminat ion are w h e t h e r t h e wil l creates 
a separate fidei commissum w i t h regard t o t h e property in d i spute , 
and w h e t h e r i t conta ins s u c h indicat ions of t h e t e s t a t o r s ' in tent ion 
a s are sufficient t o rebut the presumpt ion in favour of t h e jus 
accrescendi as regards Gabriel 's share . 

The will , after t h e joint dev i se in favour.of Gabriel and A n t h o n y , 
conta ins separate dev i ses of i m m o v a b l e property in favour of each of 
t h e t e s ta tors ' five daughters . I t further conta ins .a d e v i s e of certain 
property in t h e L a s c o r e e n v i l lage in favour of all five daughters , 
and a dev ise of certain property at K o t a h e n a t o all t h e t e s t a t o r s ' 
chi ldren. Th i s last dev i se i s s t a t e d t o b e " t o all our chi ldren in 
equal s h a r e s . " 

T h e fidei commissum is created b y t h e fo l lowing general c l a u s e : — 

" P r o v i d e d a lways and w e hereby wil l and desire t h a t our sa id 
landed properties or a n y part thereof shal l n o t be sold, 
mortgaged , or o therwise a l i enated a t a n y t i m e , but that 
the s a m e shal l b e only posses sed and enjoyed b y our sa id 

» 2 Juta's Leading Cases 202. 2 (2895) 2 N. L. B. 311. 
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children, t o w h o m t h e y are respect ively devised, during 
their l i fet ime, and after t h e m by their children and 
grandchildren from generation t o generation under t h e 
bond of fidei commissum, and all the rents , profits, 
revenue , and income of t h e said immovable properties 
cannot be a t tached , se i zed in execut ion, or sold for any 
debt or l iabil ity of our said children or of the h u s b a n d s 
of our said daughters . ' ' 

At t h e end of t h e wil l c o m e s t h e c lause on which t h e respondents 
rely t o exc lude the presumpt ion of t h e right of accrual: — 

" A n d w e jointly n o m i n a t e all our seven children as heirs a n d 
heiresses t o all t h e residue and remainder of our jo int 
property and es tate , movable as wel l as immovable , i n 
share and share alike, and w e desire that if any of o u r 
said chi ldren should die wi thout lawful i ssue , t h e devise 
or inheri tance of such of our children w h i c h h e or she 
m a y b e c o m e ent i t led t o under this will shall revert to t h e 
surviving brothers and s i s t e r s . " 

T h e quest ions a t i s s u e in th i s appeal turn main ly o n the construc­
t ion of this c lause . The appel lants contend that the c lause appl ies 
only to t h e residuary es tate , and t h e respondent that i t applies 
general ly t o all t h e property disposed of by t h e wil l . I n m y opinion 
th i s c lause m u s t be construed as applying t o all interests wh ich 
any of t h e t e s ta tors ' children might taker under the will . T h e 
express ion " t h e dev ise or inheritance of such of our children which 
h e or she m a y b e c o m e ent i t led t o under t h e will " i s , in m y op in ion , 
far too general t o be l imited t o the residuary devise . 

T h e n fol lows t h e quest ion whether the s ix l - 12 th shares wh ich 
on Gabriel 's dea th devolved on his brother and on each of his five 
sisters Were subject t o the fidei commissum, or whether t h e y were 
taken absolute ly . If these shares were included in t h e fidei com­
missum, t h e plaintiff's interests wil l b e l imi ted t o t h e life interest , if 
any , of his vendors . 

On this point I find myself unable to agree wi th t h e opinion of t h e 
learned Dis tr ic t J u d g e . T h e will , read as a whole , in m y opinion 
ev inces , a n intent ion to include the entire e s ta te in a s ingle fidei 
commissum, w i th t h e benefit of survivorship amongs t the ins t i tuted 
heirs . I find i t difficult t o be l ieve that the testators intended t h a t 
t h e share of any of t h e ins t i tuted heirs w h o might die chi ldless 
should be wi thdrawn from t h e fidei commissum, for the object of t h e 
tes tators plainly w a s t o keep t h e property in their family to the full 
e x t e n t a l lowed b y law, and th i s intent ion would be defeated if t h e 
shares of heirs dy ing wi thout chi ldren devolved absolute ly on t h e 
other heirs. 

T h e case of Jobsz v. Jobsz 1 i s in m a n y respects s imilar t o t h e 
present one. I n t h a t case it w a s he ld that a l though t h e testatrix 

iSA.C.R. 139. 
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1912. 

WOOD BENTON J . — I agree. 

Varied. 

• 

i a d div ided her e s t a t e for t h e purposes of h e r wi l l i n t o four equal 
p a r t s , y e t t h e entire e s t a t e w a s t o b e regarded as t h e subjec t of on a 
a n d t h e s a m e fidei commiasum, and t h a t t h e shares of t h e ohfldren 
•dying w i thout i s s u e w e n t t o t h e survivors , n o t abso lute ly , b u t 
•burdened w i t h t h e fidei commiasum. 

T h e ratio decidendi in t h a t case w a s t h a t t h e i n t e n t i o n of t h e 
-testatrix w a s t o k e e p h e r property i n h e r f a m i l y a s l o n g a s poss ib le , 
a n d t h a t n o t h i n g could h a v e b e e n further f rom her in ten t ion t h a n t o 
x e l e a s e t h e shares of chi ldren d y i n g w i t h o u t i s sue from t h e fidei 
commiasum a n d thereby t o enab le t h e m t o p a s s f r o m h e r f a m i l y . 
T h e reasoning o n w h i c h t h i s j u d g m e n t w a s b a s e d appears t o m e t o 
h e appl icable t o t h e case n o w under considerat ion. 

I t w o u l d b e repugnant t o t h e p la in in ten t ion of t h e t e s ta tors t o 
ho ld t h a t o n t h e d e a t h of Gabriel h i s share w e n t abso lute ly a n d 
free from t h e fidei commiasum t o h i s brother a n d s i s ters . If 
t h e r e h a d b e e n e v i d e n c e t h a t t h e shareholders h a d for a l o n g 
t i m e acquiesced in dea l ings w i t h t h i s share o n t h e foot ing t h a t 
Gabrie l ' s brother and s is ters took h i s share abso lute ly , I shou ld 
h a v e hes i ta t ed i n dis turbing s u c h a n arrangement , b u t I d o n o t 
t h i n k t h e fac t t h a t , in t h e acquis i t ion proceedings , t h e d e f e n d a n t s 
c l a i m e d and obta ined c o m p e n s a t i o n o n t h e foot ing t h a t Gabrie l ' s 
share w a s free f r o m t h e fidei commissum should prevent u s f rom 
g iv ing effect t o w h a t appears to b e t h e real in t en t ion of t h e t e s ta tor s . 

I wou ld , therefore, a m e n d t h e decree b y declar ing t h a t o n t h e 
d e a t h of Gabriel M e n d i s h i s share i n t h e property c l a i m e d i n t h i s 
ac t ion d e v o l v e d in equal shares o n h i s brother A n t h o n y N o n i s and 
h i s five s is ters , subject t o t h e fidei commissum created b y t h e wi l l of 
Franc i s N o n i s Candappa and h i s wi fe L u c i a , a n d t h a t w i t h regard t o 
t h e five l - 1 2 t h shares , t o w h i c h t h e plaintiff c l a i m s t i t l e re spec t ive ly 
from Savaria , Anton ia , Ju l iana , Maria , and Mariana , t h e plaintiff i s 
ent i t l ed , subject t o t h e t e r m s of t h e fidei commissum, t o t h e share 
of s u c h of t h e a b o v e - n a m e d persons as are n o w l iv ing. 

W i t h regard t o cos t s , t h e appel lant h a s s u c c e e d e d in obta in ing a 
considerable modif icat ion of t h e j u d g m e n t , and I w o u l d a l low h im 
half t h e cos t s of t h e appeal . 
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