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The accused-appellants with two others were indicted on charges of 
conspiracy to commit abduction and to commit extortion. The 1st, 2nd and 3rd 
accused-applellants were charged for the abduction of one 'W 'and his driver 
'N ' -  under section 355 of the Penal Code, 4th to 15th accused were charged 
for aiding & abetting the 1st, 2nd, and 3rd, accused to abduct 'W'. All accused 
were charged for aiding and abetting a person unknown to the prosecution to 
put Mrs 'W' in fear in order to induce her to deliver a sum of Rs. 200 lakhs to 
a person unknown to the prosecution, under section 375 of the Penal Code 
read with section 102. All accused were charged under section 394 for the 
retention of stolen property.
After trial, two accused were acquitted and discharged. All accused were 
acquitted of the charge of retaining stolen property. All were convicted of the 
offence of conspiracy to abduct and to commit extortion. 1 st-3rd accused were 
convicted for abduction of W and N. 4th-13th accused were convicted for 
abetting the said offence and all were convicted for abetting the offence of 
extortion. The convicted accused were sentenced to imprisonment for periods 
ranging from 30-60 years and were also fined.

On appeal, it was contended that the trial judge has erroneously chosen to 
draw the more serious presumption when in fact and in law the available 
evidence permitted, if it was the drawing of the serious presumption that the 
accused were only guilty receivers and that the prosecution has not proved the 
ingredients necessary to establish an offence under section 355.

It was further contended that as all offences have been committed in the 
course of the same transaction, court should have ordered that the sentences 
of imprisonment imposed should run concurrently.

Held:

(i) In deciding to presume the existence of any fact, the court can take in to 
account the common course of natural events, human conduct and public 
and private business in their relations to the facts of the particular case. 
On the proved facts of the case, it was open to the trial judge to draw in 
his discretion any presumption of fact having due regard to the particular 
facts of this case.

Per Amaratunga, J.,

"A presumption is an inference which the judges are directed or permitted 
to draw from certain state of fact in certain cases and these presumptions 
are given certain amount of weight in the scale of proof. Some 
presumptions are conclusive and established. Some presumtions are 
presumptions of fact which can be rebutted by facts inconsistent with 
presumed fact.

(ii) In order to draw a presumption there must be proof of certain basic facts 
before court."



(iii) Bare facts necessary for a court to consider the principle contained in 
section 114 were before court

(iv) When strong prima facie evidence is tendered against a person, in the 
absence of a reasonable explanation prima facie evidence would 
become presumptive.

(v) In order to prove an offence under section 355 it is necessary, to prove
that the accused had the intention at the time of abduction that the 
person abducted should be murdered or would be so disposed of as to 
be put in danger of being murdered. It is the burden of the prosecution to 
prove that the accused had that particular intention at the time they, 
abducted the victim, that intention must be unequivocal intention, it can’t 
be conditional. '

(vi) The offence made out by the evidence was an offence under section 356 
and not under section 355.

(vii) The offences with which the accused-appellants were charged were not 
offences which fall into the category of offences contemplated in the 2nd 
limb of section 67. The 3rd limb of section 67 applies to cases where 
there are several acts when individually taken one themselves offences 
become a different offence when all acts are combined. If the accused is 
found guilty of a greater offence he cannot also be given a separate 
sentence for a minor offence covered by a greater offence. In the instant 
case there are two such offences-section 67 has no application to the 
charges framed.
For the separate offences separate punishment could be given. The trial 
judge had the discretion to make the sentences of imprisonment 
consecutive.

APPEAL from the judgement of the High Court of Colombo
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GAMINI AMARATUNGA, J.
Th is  is an appea l aga ins t the convic tions o f and the sentences  

im posed on the p resen t accused-appe llan ts by the learned H igh  
Court Judge of C lo lm bo s itting w ithou t a jury. The present accused  
- appe llan ts , w ith  two o thers, were ind icted in the H igh Court on  
charges o f consp iracy to com m it abduction and conspiracy to  
com m it extortion . The 1st, 2nd and 3rd accused-appe llan ts were  
charged fo r the abduction o f G .C . W ickrem asinghe and his d river 
Nandasena, o ffences pun ishab le under section 355 o f the Penal 
Code. Fourth to fifteen th  accused were charged fo r a id ing and  
abe ttin g  the  1st, 2nd and 3rd accused  to abduc t G .C . 
W ickrem asinghe . A ll accused were charged fo r a id ing and abetting  
a person unknown to the prosecution to put lom a W ickremasinghe, 
the w ife o f G .C. W ickrem asinghe, in fea r in order to induce her to 
de live r a sum  of Rs.200 lakhs to a person unknown to the 
prosecution -  an offence pun ishab le under section 375 o f the Penal 
Code read w ith section 102. A ll accused were also charged under 
section 394 o f the Penal Code fo r the retention o f stolen property.

A t the end o f the p rosecu tion case on an application made by 
the prosecuting counse l, the 14th and 15th accused were acquitted  
and d ischarged as there was no ev idence againts them . All 
accused were convic ted o f the offences o f consp iracy to abduct



and to com m it extortion . F irst to  th ird  accused were conv ic ted  fo r  
the abduction o f G .C . W ickrem as inghe  and Nandasena and the  4th  
to 13th accused we re  conv ic ted fo r abe tting the  sa id o ffence. A ll 
accused were conv ic ted  fo r abe tting  the  o ffence o f ex to rtion . A ll 
accused were acqu itted o f the  charge o f re ta in ing sto len property. 
The convic ted accused were sen tenced to im prisonm ents for 
periods ranging from  80-60 years and were fined Rs.3 ,00,000. This  
appeal is aga ins t the conv ic tions and the sentences.

The person abducted, G .C . W ickrem asinghe , 65 years old  
(here ina fte r re fered to as G .S .W ) was fo rm er Cha irm an of one of 
the we ll es tab lished lead ing bus iness es tab lishm en ts  o f Sri Lanka, 
A itken Spence Ltd, w h ich  had w ide  and va ried  bus iness activ ities  
such as es ta te  and ho te l m anagem en t, sh ipp ing , m arine  
insuarance etc. A t the tim e o f the abduction  G .C .W  has retired  
from  his pos t o f Cha irm an o f the com pany bu t was se rv ing  as a 
Director.

G .C .W . was in the hab it o f p lay ing go lf eve ry m orn ing a t the  
Royal Co lom bo G o lf C lub wh ich had its go lf cou rse  a t M odel Farm  
Road, Bore lla . During weekdays he le ft h is res idence a t W ard  
Place, Co lom bo 7, around 6 .00 -6 .15  a.m . to p lay golf. During  
weekends he used to leave his hom e around 7 .30 -8 .00  a.m . fo r the  
Golf C lub. Every tim e when he w en t to p lay go lf he used to take the  
same route -  from  his W ard P lace res idence upto the W ard P lace- 
Kinsey Road Junction , from  there a long the Kynsey Road, passing  
McCarthy Road and Rosm ead P lace upto the Horton P lace-Kynsey  
Road junc tion  where there are co lou r lights regu la ting veh icu la r 
tra ffic. From  there he turned left, p roceeded along Horton P lace  
passing the Senanayake junc tion  s itua ted betweem  Bore lla  and the  
Genera l C em etery and p roceeded towards the Model Farm  Road.

On the day he was abducted he instructed his d rive r Nandasena  
to prepare the veh ic le  to go to G o lf C lub. He left home around 6 .00 
6 .10 a.m . in the Land C ru ise r d riven by Nandasena. G .C .W  was  
dressed in a T- sh irt and s lacks. He was not wearing shoes - his 
golf shoes were in the veh ic le . He was sea ted in the fron t le ft s ide  
sea t of the veh ic le . The veh ic le  p roceeded  a long the usua l route  
and as it tu rned le ft a t the Kynsey Road-Horton P lace co lou r lights, 
he saw  a wh ite  van ha lted abou t ten ya rds ahead o f him , fac ing the  
Senanayake junction . As his veh ic le  passed tha t van , a man

QA Ariyasinghe and others v The Attorney-General 3 5 1

_______________________ (Gamini Amaratunga)________________________



362 Sri Lanka Law Reports [2004] 2 Sri L.R

wearing police uniform  s igna lled to s top his vehicle. W hen he firs t 
saw  th is man he was about twenty yards ahead o f his vehicle. He 
c learly saw  th is po licem an, who when signalling the vehicle to stop  
acted in an au thorita tive and in a tra ined professional manner. That 
po licem an was not a constab le but an officer. G .C .W  knew the  
defference. Th ink ing tha t the police were checking vehicles G .C .W  
asked his drive r to stop the vehicle . The drive r accord ing ly stopped  
the veh ic le  and sw itched off the engine. A t tha t time, the sun was  
beg in ing to rice and there was c lear day ligh t a t tha t place. A fte r the  
veh ic le  was stopped, ano ther person, wearing police uniform  
approached the driver's s ide o f the veh ic le . G .C .W 's office was  
situa ted in a h igh security  a rea in the c ity and the police had issued  
a specia l pass fo r pass his veh ic le  to en te r tha t restricted area. This  
pass was in the veh ic le  at tha t tim e. He there fore asked his driver 
to  show  tha t specia l pass to the police.

A t tha t time the po licem an who approached the d river's s ide o f 
the veh ic le  opened its righ t fron t door and pulled the d river out of 
the veh icle . Then ano ther person wearing civ il clo thes opened the  
le ft fron t door o f the veh ic le  and go t into the left fron t seat pushing  
G .C .W  to the fron t m iddle seat. Then he fe lt tha t someone opened  
the right rear door o f the veh ic le  and pushed the driver in to the  
veh ic le . Then the person who was wearing police uniforms got into  
the d river's seat. He was the sam e person who firs t approached the 
drive r's  s ide o f the veh ic le  and pulled Nandasena out. A fter that 
person occup ied the d rive r's  seat, G .C .W  was in the m iddle o f the  
fron t seat, sandwh iched between those two persons -  the man who  
got in to the fron t le ft sea t and the o ther man occupying the d rive r’s 
seat. Accord ing to G .C .W ’s ev idence even at tha t stage he thought 
tha t those persons were police officers. He there fore told them  that 
they had made a m istake and tha t he was the fo rm er Chairman and 
a presen t D irec to r o f A itken Spence. He struggled a little protesting  
aga ins t the way they were handling him . W hen he continued to 
strugg le , the man who was seated on his le ft side p laced a pistol to 
his head and pushed the head down towards the gear lever. Since  
he still be lieved tha t those persons were police officers who upon  
m istaken iden tity  trea ted him  in tha t way, he told them  in English  
tha t they had made a m istake. Then the man who was on his left 
sa id tha t they we re  from  the C .I.D . A t tha t stage the man who was  
in the drive r's  sea t s ta rted the  veh ic le  and s im ultaneously the man



who was on G .C .W 's le ft b lind fo lded G .C .W  w ith a handkerch ie f. 
The veh ic le then started to p roceed in the  sam e d irec tion in wh ich  
it was trave lling when the po lice s topped it. G .C .W  has sa id tha t he 
continued to s trugg le say ing tha t they had made a m istake. The  
vehicle continued its journey, but as he was b lind fo lded, G .C .W  did  
not know the route a long wh ich it proceeded.

A fte r trave lling fo r abou t ten m inutes the veh ic le  was stopped. 
The man who was on his le ft opened the le ft fron t doo r o f the  
veh ic le  and pu lled G .C .W  out and having opened the le ft rea r door  
between the fron t and rear sea ts o f the  veh ic le , pushed him  into  
floorboard o f the veh ic le  between the  fron t and rear seats . G .C .W  
was pushed in face downwards, so  h is face touched the  fee t o f 
som eone and he a t once rea lized tha t those we re  the  fee t o f his 
d rive r Nandasena. G .C .W  has s ta ted  tha t then a p is to l w as placed  
on the back o f his ches t and he was to ld  no t to shou t, no t to  m ove  
and if he did he wou ld  be k illed . A t tha t s tage he rea lized tha t those  
persons we re  not po lice  officers. The veh ic le  then con tinued its  
jou rney  fo r abou t ano the r ha lf an hour. G .C .W  has sa id  tha t a t tha t 
stage he rea lized tha t he was in the hands o f som e abduc to rs  -  he  
started to th ink why they have abducted him . He wan ted to escape  
from  them  in the very firs t opportun ity  he wou ld  get -  so he kept his 
cool and concentra tion .

A fte r a jou rney wh ich con tinude fo r abou t an hour, the veh ic le  
was stopped. G .C .W  has said tha t som eone opened the door o f the  
veh ic le and pulled him  out. W hen his bare fee t touched the grass  
on the ground he fe lt tha t tw o persons held h is body near his 
arm p its lifting him . He though t tha t the ty we re  try ing to take him to  
a ground and shoo t him . He though t tha t the m om ent had com e for 
him  to cry fo r help. He a t once pu lled down upto his neck the clo th  
which coverd his eyes and shou ted 'm aranawa '! 'm a ranaw a1! 
(k illing! k illing!) A t tha t s tage it appeared to him  tha t his abducto rs  
never expected such res is tance from  him . G .C .W  has s ta ted tha t at 
tha t tim e he saw  the persons who we re  hold ing him from  e ither  
side o f his body. The person on his le ft was the sam e person who  
trave lled in the fron t le ft s ide sea t o f the veh ic le  -  the man who put 
a p isto l to his head and pushed his head down earlier. Then he saw  
another man w ith  a s ilve r co loured pisto l. In fron t o f tha t person  
there was ano the r sho rt person w ith ano the r s ilve r co lou red  p isto l 
in hand. He a lso saw  the place where he was -  it was surrounded
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by a w a ll -  beyond the  wa ll there was a tiled roof o f a bu ild ing -  
w ith in  the wa lled prem ises there were two huge heaps o f timber, 
like tim be r known as kem pas, neatly stacked. There were two other  
bu ild ings in the p rem ises -  one was a tw o storied build ing and  
o the r was like a  factory.

Acco rd ing  to G .C .W 's ev idence when he strugg led and shouted, 
his cap to rs pushed h im  down and h it him . The ir b lows a lighted all 
over h is body; h is s lacks go t to rn and he susta ined in juries on his 
m outh and leg. He had a ta lism an w ith a gold chain, he fe lt that 
som eone sna tched it causing an in ju ry on his neck. Having  
assau lted and overpowered him  his captors b lindfo lded him  again  
and they tied ano the r c lo th around his neck wh ich covered his  
nose. They tied it ve ry tigh t m aking it im possib le fo r him  to breathe. 
He shouted ou t say ing tha t he could not breathe and then they  
re laxed the g rip  and made it loose but tied h is hands together. 
They them  to ld h im  "we need som eth ing from  you. If you do what 
we w an t you to do you can go home th is evening!" Having said tha t 
they  took  him  towards tw o storied build ing and took him through a 
sm all doo r and made him  s it on a chair.

In his ev idence G .C .W  has sta ted tha t a t tha t stage he realized  
tha t it w as fu tile  to a ttem pt to escape. S ince he was not com fortab le  
he asked his cap to rs to untie his hands and to give him some water. 
Then som e one sa id 'Se lvara ja , bring water'! There was a radio  
p laying tam il m usic in high vo lume. W hen wa te r was brought he 
requested his cap to rs to untie his hands and assured them  that he 
would not try to escape. They then untied his hands.

His captors to ld him  tha t they needed Rs. 200 lakhs and that if 
tha t sum  was g iven he could go home tha t evening itself. They told 
him tha t they were peop le from  an organ iza tion and that they were  
carry ing ou t the o rders o f the ir bosses and that they needed this  
m oney to ge t som e guns re leased. They also told him that the next 
day was a Poya Day and tha t if money was given he could go home  
on tha t day itse lf bu t tha t they could not keep him  till the fo llow ing  
day. He was a lso to ld tha t if he d id not g ive money, he would be 
taken to Ba ttica loa  and if tha t happened there was no chance of 
com ing back.

Accord ing to  G .C .W 's ev idence by th is time he had realized that 
a lthough his cap to rs pre tended to be Tam ils, they in fac t were not



Tamils. They could speak s inha la  ve ry  we ll. He knew  tha t they were  
not te rroris ts. He though t tha t even if he gave the m oney they were  
going to kill him. He the re fo re  decided not to g ive them  any money  
but jus t to ld them  tha t he had tw en ty  lakhs and tha t he cou ld g ive  
them  ten lakhs. On tha t day there was a cricke t match to be p layed  
between Sri Lanka and India, so he to ld h is cap to rs tha t he could  
not continue to listen to tha t tam il m usic but he liked to listen to the  
cricket match commentary. They read ily ob liged and tuned the  
radio to the match commentary.

It is to be gathered from  G .C .W 's ev idence tha t w h ils t all those  
th ings described by him  were happen ing, h is cap to rs have a lso  
obta ined from  him the te lephone num bers o f his w ife , sons and the  
daughters. A round 12.30 noon, h is cap to rs gave him  a phone and  
asked him to speak to his w ife . W hen he took the phone, his w ife  
answered from  o the r end.

It is pertinen t and opportune to tu rn ou r a tten tion , as revealed in 
the ev idence led a t the tria l, to  w ha t was happen ing a t the  
residence o f G .C .W  at W ard P lace, Co lom bo. The  w ife  o f G .C .W , 
lom a W ick rem as inghe  has desc rib ed  in he r e v idence  w ha t 
happened a fte r her husband le ft hom e on tha t day. It appears from  
the ev idence tha t M rs. W ickrem as inghe  was a lady, we ll educa ted  
and we ll conversan t in th ree  languages, S inha lese , Eng lish and  
Pali. She was a lso the  au tho r o f a book on the C om pany Law  and  
had been a Com pany Secretary. A t the tim e re levan t to th is  
inc iden t she was lead ing the life o f a house w ife , devo ting the m ajor 
part o f he r tim e to the trans la tion  o f Buddh is t Texts w ritten  in Pali to  
S inha la  and English, to  be pub lished and d is tribu ted  free o f charge. 
Here ina fte r she w ill be re fe rred to as M rs.W .

Accord ing  to M rs. W 's  ev idence he r husband G .C .W  was in the  
hab it o f leaving home a round 6 .00 -6 .30  am  eve ry  day  to p lay golf. 
The routine was fo r the d rive r to d rop  he r husband a t the go lf c lub  
and return home w ith  b read fo r breakfas t. The usua l routine was for 
the d rive r to re turn w ith in  10-15 m inu tes. On the date o f th is  
inc iden t i.e. 30th M arch 1999, he r husband G .C .W  le ft home  
a round  6 .15  am . in ve h ic le  No. 61 -9 020  d r iven  by  d r iv e r  
Nandasena fo r the go lf c lub . The  veh ic le  d id not re turn till abou t
7 .00 am ., so she gave a ca ll to  the go lf c lub and w as to ld tha t her 
husband did not com e to the go lf c lub and tha t the gen tlem an who
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was schedu led to p lay w ith  he r husband was waiting there  
expecting him  Then, as the o the r d rive r was not ava ilab le a t that 
tim e, she took  the o the r veh ic le  and drove it herse lf a long Kynsey  
Road and Horton P lace to  the  go lf c lub where she was to ld that her 
husband did not com e there tha t morn ing. Then she drove back  
a long a d iffe ren t route, tha t is the road running a long the General 
Cem etary 's boundary i ip to  the Kanattha roundabout and then  
a long the Kynsey Road back to her residence. M rs. W  has  
exp la ined tha t the purpose o f tak ing a d iffe ren t route on her return  
jou rney from  the go lf c lub w as to see w he the r there was any road 
acc iden t invo lv ing he r husband 's vehicle . There was noth ing o f tha t 
so rt a long the routes she covered.

Accord ing to M rs. W 's ev idece, a fte r reaching home she phoned  
her son and the daugh te r and to ld them  tha t the fa the r was m issing. 
Then they te lephoned the C innam on Gardens police sta tion and  
inqu ired whe the r there w as an acc iden t reported to tha t police  
station. W hen they were to ld tha t no acc iden t was reported, they  
wen t to the Bore lla  po lice  sta tion and m ade inquiries and got a  
s im ila r reply. Then they  wen t to the acc iden t ward o f the General 
Hospita l, bu t even there , there was noth ing to suspect tha t there  
had been an acc iden t invo lv ing G .C.W . A fte r return ing home they  
con tac ted friends and re la tives and in rfo rm ed them  about the  
d isappearance o f G .C .W . The rea fte r they went to the C innamon  
G arden  po lice  s ta tio n  and m ade a com p la in t abou t the  
d isappearance o f G .C .W . A fte r they returned home Inspector 
G unawardana from  the C innam on Garden police sta tion cam e to  
the ir res idence. A round  12.30 noon she received a te lephone call. 
The person w ho  spoke from  the o the r end spoke in S inhala. He told  
he r tha t her husband, the  veh ic le  and d rive r were w ith them  and  
th a t if the sum  o f m oney dem anded by them  was given her 
husband wou ld  be sen t home bu t if the money was not g iven he 
was to be taken to Ba ttica loa and tha t it wou ld  be the end. Having  
sa id so the man requested her to lis ten to her husband. Then her 
husband spoke from  the  o the r end. He to ld her tha t he had been  
kidnapped and tha t they were dem and ing a sum  o f money which  
he cou ld  not a ffo rd . He to ld  her “ I am  a 66 years old. I have lived  
my life. I am  not sca red to d ie; don ’t g ive the money. I can t afford  
it.” A cco rd ing  to M rs. W 's  ev idence , she then to ld her husband, 
“GC, don 't worry, I w ill find  the  m oney and save you. Keep you r cool



and medita te (Ana Pana Sath i) and d rink  lo t o f w a te r” . It w as M rs. 
W 's ev idence tha t be fo re  he r husband spoke fu rthe r the  phone was  
taken from  him  and ano the r person then spoke to her.

It was pertinen t a t th is  s tage to re fe r to G .C .W ’s ev idence  
re lating to the te lephone conversa tion  he had w ith  h is w ife  when he 
was in the hands o f h is cap to rs . Acco rd ing  to G .C .W ’s ev idence  
when he spoke to h is w ife  he to ld  he r “ I am  66  years o ld. I have  
lived m y life. D on ’t g ive m oney to  them ” . Then his cap to rs go t angry  
and said “don ’t ta lk  abou t you r age. If the  boss learns abou t th is , it 
would be you r end” . G .C .W  has sta ted tha t when he to ld  h is w ife  
not to g ive the money dem anded from  them  she to ld  h im  tha t she  
wou ld find the money and save h im . In his ev idence G .C .W  has not 
spec ifica lly  stated how  his te lephone coversa tion  w ith h is w ife  
cam e to an end.

Mrs. W  in her ev idence has described w ha t happened a fte r her 
husband spoke to her. A ccord ing to her ev idence the unknown  
ca lle r a t the o ther end took the phone from  her husband and spoke  
to her. Tha t man said tha t they wanted the money. M rs .W  to ld him  
tha t she would g ive them  any am oun t dem anded and requested
him not to harm  her husband. Tha t man then s a id ...............................
She d id not a t once rea lize the exac t am oun t m ean t by h im . So she  
asked whe the r it was two lakhs and sa id tha t if it w as tw o  lakhs she  
could g ive tha t am oun t a t anytim e. Then tha t man sa id  tha t it was  
not two lakhs but two hundred lakhs. W hen she sa id tha t they were  
unable to g ive such an am oun t tha t man sa id “you can g ive it. Tell 
us in one and a ha lf hours tim e, if it is no t g iven m aha ttaya  w ill be  
fin ished. He w ill be taken to Ba ttica loa .” Then she said “ I w ill g ive it 
som ehow  - where sha ll I bring the m oney?” Then tha t man said  
“Have the m oney ready. W e w ill le t you  know  later.”

N andasena who was abducted  a long w ith  G .C .W  was a lso  
deta ined in the sam e bu ild ing whe re  G .C .W  was. Nandasena was  
also b lind fo lded. In h is ev idence he has s ta ted tha t he heard the  
persons who we re  there dem and ing  Rs.200 lakhs from  G .C .W  and  
the la tte r say ing tha t he did not have such a b ig am ount. La te r he  
ove rheard  G .C .W  speak ing  to h is w ife  ove r the  phone. He 
overheard G .C .W  te lling h is w ife  tha t they dem and Rs.200 lakhs.

F rom  the ev idence o f G .C .W , M rs. W  and Nandasena it was  
estab lished beyond reasonab le  doubt tha t the te lephone call
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dem anding a ransom  o f Rs.200 lakhs fo r the release o f G .C .W  
orig ina ted from  the place where G .C .W  was being deta ined and the  
person who dem anded the ransom  was a person who was  
deta in ing G .C.W .

Accord ing to  the ev idence o f M rs.W , about one hour a fte r she  
rece ived the phone call dem anding Rs.200 lakhs, her brother, 
Lalith Kota lawala, the Cha irm an of the Seylan Bank, came to her 
residence. He prom ised to  lend her Rs.200 lakhs. Accord ing to Mrs. 
W 's evidence , a t the time she received the call demanding the  
ransom  there was an Inspector o f police from  the C innamon  
G ardens police a t her residence. He listened on the extension to 
the  w ho le  conve rsa tio n  be tw een  he r and the  pe rson who  
dem anded the ransom . The man who demanded the ransom  
warned Mrs. W  not to in form  the police and told her tha t if she did, 
everyth ing would be over. However as shown above, from  the very  
beg inn ing the police were fu lly  aware about the demand fo r the 
ransom . M rs. W  has sta ted tha t the police instructed her to get the 
ransom  money in new notes and to note down the numbers o f 
those notes.

The  Seylan Bank has prov ided Rs.200 lakhs to Mrs. W  in brand  
new  unc ircu la ted Rs.1000/- notes, wh ich had G /66 as series  
number. Th rough the ev idence o f w itnesses from  the Seylan Bank  
and the Centra l Bank the prosecu tion has placed before Court a fu ll 
lis t con ta in ing the num bers o f all no tes used to pay the ransom. 
W hen the abducto rs con tac ted the residence o f G .C.W , they were  
in fo rm ed  th a t the  ransom  m oney w as ready. T he re ra fte r  
Nandasena was re leased w ith the veh icle . A fte r he reurned home  
Mrs. W  was instructed by the  abducto rs ove r the phone to go in the  
veh ic le  w ith N andasena and de live r the ransom  accord ing to the  
ins tructions tha t wou ld  be g iven to her once she le ft home. 
Acco rd ing ly  M rs. W  has le ft home in the veh ic le driven by  
Nandasena and on the w ay ins tructions had been given to her 
m obile  phone abou t the route to be taken by them . Eventually they  
were  d irected to a  p lace a t Angoda where Nandasena, acting  
accord ing to the d irec tions g iven, handed ove r the two brie f cases  
con ta in ing  the ransom  m oney to two persons who accepted the  
tw o bags w ithou t tu rn ing the ir faces towards him . The ransom was  
de live re d  a round  10 .00 in the  n igh t. Som e m inu tes a fte r  
Nandasena de live red the ransom , the abductors have te lephoned



Mrs. W  and in from ed her tha t they had received the m oney and that 
her husband would be re leased.

Accord ing to the ev idence o f G .C .W  around m idn igh t tha t day, 
his captors in form ed him tha t they had rece ived the money. They  
asked him to coun t the m oney bu t he re fused to do it. La te r he was  
to ld tha t the  money was OK. He was the rea fte r taken in a  van to be  
re leased. Two persons trave lled in tha t van . It w as d riven by the  
sam e person w ho  drove his veh ic le  w hen he w as abducted . The  
o the r person who trave lled in the  van in the sea t beh ind the  fron t 
seats was the  sam e person w ho go t in to the le ft fron t sea t o f his  
veh icle a t the tim e he w as abducted . E ven tua lly  they  d ropped  him  
on the H igh Level Road nea r Ko ttawa from  whe re  he re turned to his  
residence in a h ired th ree-whee le r. Thus ended the  even ts re levan t 
to  the  abduc tion , de ten tion  and ex to rtion . The  in ves tiga tion  
com m enced there from .

As I have a lready m en tioned when M rs. W  rece ived the ca ll from  
abductors dem and ing the ransom , a po lice  o ffice r w as lis ten ing to  
the conversation from  the  exten tion o f the main te lephone at 
G .C .W 's  res idence . T he re fo re  though  th e re  w as  no o ffic ia l 
com pla in t, the police knew  from  the beg in ing tha t G .C .W  was being  
held to ransom . It was M rs. W ’s ev idence that the po lice instructed  
her to get the ransom  money in new  notes and to note down the  
num bers o f those notes. The ev idence revea ls tha t on the  
d irections g iven by Lalith Kota lawa la , the Seylan Bank prov ided  
Rs.200 lakhs to M rs. W  in brand new unc ircu la ted notes in bund les  
con ta in ing 100 notes in each bund le . All no tes p rov ided by the  
Bank had series No. G /66  and each bund le  con ta ined 100 notes  
with consecu tive seria l num bers .The C h ie f Cash Con tro lle r Ananda  
Coom araswam y had a note, from  wh ich series and seria l num bers  
of all notes used to pay the ransom  cou ld be ascerta ined . Tha t note  
was marked and produced a t the tria l as P8.

A fte r G .C .W ’s re lease and in the course o f the ir investiga tions  
the po lice ob ta ined a copy o f p8. A t the request o f the police the  
D irec to r o f In form ation has issued a p ress com m un ique to the prin t 
and e lec tron ic media con ta in ing  the seria l num bers o f G /66 Rs. 
1000/- notes used to pay the ransom . The pub lic  was warned not 
to accep t o r to deal w ith  those notes. The sa id press com m unique  
con ta ined a request tha t if any one cam e across such notes he
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should notify the police. Th is notice was in the newspapers on 
4/4/1999.

On 5/4 /1999, Som aratne , the M anager o f the Peop le ’s Bank  
branch a t M eega lewa saw  tha t notice in the ‘D iva ina ’ newspaper of 
5/4 /1999. He took a specia l note o f the contents o f tha t notice and  
at the end o f the day he exam ined the money tha t was in the Bank's  
safe and found 209, Rs.1000/- notes bearing those G /66 seria l 
num bers m entioned in the  press notice. He has given the numbers  
o f those 209 notes in h is ev idence g iven a t the tria l. (Pages 106, 
107-111, 114-120 vo lum e 3 o f the proceedings.) Therea fte r he  
in fo rm ed the M eega lewa po lice about find ing those notes in his 
Bank. The po lice in form ed him  tha t a police team  would come to  
m eet him . In the  n igh t o f 5 /4 /99, around 12.45 m idnight (early hours  
o f 6 /4 /99) a po lice team  led by C .I.- Kumarasinghe vis ited him  They  
wanted him  to exam ine the  depos it s lips and ascerta in the persons  
who had deposited large sum s o f money.

The  bund les o f m oney kep t in the safe had a s lip o f paper 
attached to each bund le  show ing the date on which the notes in the  
bund le have been deposited in the Bank. The  slip o f paper in the  
bund le where 209 G /66 notes were found had the date 1/4/1999. 
W hen the depos it s lips fo r 1/4 /1999 were checked it was found that 
a sum  o f Rs. 200 ,000 /- had been deposited to the current account 
o f the M aha Kathnoruwa Govi Sanvidanaya on 1/4/1999. The  
pres ident, secre ta ry and the treasu re r had authority to operate that 
account. The pres iden t o f tha t Sanvidanaya was one D .M .Herath  
Banda. The depos it had been made in the name of D .M .Herath  
Banda. The po lice ob ta ined Herath Banda ’s address from  the  
Manager. There were o the r deposits in sums like 15,000/-, 10,000/. 
The Bank M anager gave the addresess o f all those depositors to  
the police. On the next day i.e. 6 /4 /1999 when the police checked  
the cash tha t was in the Bank's safe ano ther G /66 note re levant to 
the investiga tion was found. A ll 210 G /66 notes were bundled and  
sea led and subsequen tly  handed ove r to the police by the Bank on 
the o rders o f court. •

Accord ing to the ev idence o f Ch ie f Inspector Kumarasinghe of 
the C .I.D . he w as one o f the officers o f the team  tha t was deta iled  
to  investiga te  in to the abduction o f G .C .W . On 5 /4 /1999 around  
8 .30  p.m . he le ft Co lom bo w ith  Ch ie f Inspecto r P riyantha Jayakody,



I.P .-Abeysekera, I.P -W edasinghe , S .I.- Su la im an and S .I.-Thabrew  
and som e o ther o fficers in a veh ic le  fo r M eega lewa. A round
1.00 a.m . the same n igh t they reached M eega lewa and m et the  
Bank M anager Som aratna . He ob ta ined from  the Bank M anager  
the deta ils o f person who have depos ited large sum s o f m oney on 
1/4 /1999. The b ig ges t depos it w as a sum  o f R s .200 ,000 /- 
deposited by D .M .Hera th Banda o f the M ahaka thnoruwa Govi 
Sanvidanaya. There was ano the r depos it o f Rs. 167,000/- by  
G .D .P rem ara tna o f Galnewa. S ince it was not poss ib le to trace  
from  the depos it s lips the identity o f the person o r persons who  
deposited the G /66 notes he dec ided to m ee t those persons and  
question them .

A fte r conducting fu rthe r investiga tions a t the Bank, he le ft the  
Bank w ith the po lice party around 10.00 am  on 6 /4 /1999 fo r Herath  
Banda's house. He reached the house o f Herath Banda around 12 
noon. There was a wh ite co loured van s topped in fron t o f Herath  
Banda's house wh ich was c losed a t tha t tim e. The re  was a person  
in the v ic in ity and the police inqu ired from  him abou t Herath Banda  
and were to ld tha t Herath Banda was a t h is b ro the r P inham y’s 
house wh ich was abou t 75 ya rds away. T hen  C .I.-Kum aras inghe  
w ith C .I.-Jayakody and I.P .-Abeysekera w en t to P inham y's house  
and found Hera th Banda, the  6th accused , there a long w ith  th ree  
others. O f those 3 persons, Kum aras inghe knew  one person - 
Nuwan the 2nd accused. The 2nd accused  was an ex-a irm an la te r 
working a t Sunanda T rade Centre , Pe liyagoda. I.P.- Abeysekera  
knew  ano the r person, V ic to r Ranth ilaka , the 4 th accused . C .I.- 
Jayakody knew  the o the r pe rson Kap ila  the  5 th  accused.

C .l. - Kum aras inghe has s ta ted tha t he questioned Herath  
Banda abou t the depos it o f Rs. 200 ,000 /- in the Bank but he was  
unab le to sa tis fac to rily  answ e r the questions -  he s ta rted to 
stam m er and his dem eanou r was very unsatis factory . He decided  
to take Herath Banda into custody fo r fu rthe r investiga tions and  
question ing and did so having exp la ined the charge to h im . He kept 
the 2nd, 4th and 5th accused separa te ly  and ques tioned them  but 
he was no t sa tis fied  abou t the m anner in wh ich  they answered his 
questions. He the re fo re  took  a ll o f them  in to custody fo r fu rthe r 
investiga tions having exp la ined to  them  tha t they  we re  be ing taken  
in to  cu s tod y  in conne c tio n  w ith  the  abdu c tio n  o f G . C. 
W ickrem as inghe and ob ta in ing a ransom  of R s.200 lakhs. He then
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searched Herath Banda's house and found a copy of the 
'Lankadeepa' newspaper of 31/3/1999. He searched the van which 
was in front of Herath Banda's house and found inside it a baton 
and a copy of the 'Lankadeepa' newspaper of 5/4/1999. The 4th 
accused Victor had the keys of the van. 

Thereafter he, with the police party returned to the C.D.B 
Colombo with 2A, 4A, 5A and 6A who were in police custody. They 
reached Colombo at 11.45pm on 6/4/1999. At the C.D.B. 
Kumarasinghe questioned 2A Ruwan Kumara Ranasinghe and 
recorded his statement at 12.45 mid-night. Having recorded that 
statement he left the C.D.B. at 1.30am on 7/4/1999 with 2A and 
reached premises No.116/A/2, Wickremasinghepura Battaramulla 
at 2.00am. This place was not known to the C.I. earlier. That was a 
house which had an iron gate at the entrance to the premises. He 
opened the gate and entered the premises with 2A. The latter 
pointed out to him a place on the ground close to a plant known in 
Sinhalese as "rampe". He dug the place pointed out by 2A and 
about one foot under the surface he found a plastic bag in which 
there was another green coloured plastic bag. Inside the green bag 
there were 15 bundles of Rs.1000/- notes containing rupees 15 
lakhs -all G/66 notes used to. pay the ransom money. C.I.-
Kumarasinghe produced in Court marked P-16 an extract of 2A's 
statement given to him which also led to the discovery. This extract 
has been produced under section 27 of the Evidence Ordinance. 
Then he returned to the C.D.B with 2A and the cash recovered by 
him. 

I.P.-Kumarasinghe says that he recorded the statement of 4A 
Victor at 7.45am on 7.4.1999. 4A signed that statement. After 
recording that statement he went with 4A to house No.151, Kuda 
Buthgamuwa, Angoda. In that house there was Senarath 
Hettiarachchi alias Jayalath, the 9th accused. He questioned 9A 
about the abduction of G.C.W and then having informed 9A the 
reason, he arrested him and recorded a brief statement from him 
then and there. 

According to I.P.-Kumarasinghe after making his statement 9A 
pointed out to him an almirah in his house which was not locked. 
9A opened the almirah and pointed out the left side bottom shelf of 
the almirah where there was a black polythene bag inside which 
there were15 bundles of Rs.1000/- G/66 series notes. Each bundle 
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had 100, Rs.1000/- notes and the total amount was Rs.15 lakhs.In 
the same bag there was a Motorola cellular phone, the serial 
number of which had been scratched off. All G/66 series Rs.1000/-
notes found in the bag were notes used to pay the ransom. 

It appears that whilst giving evidence C.I.Kumarasinghe had 
made a mistake by mixing up the numbers of notes found from 2A 
with the numbers of notes found from 9A. He has corrected this 
mistake later, vide pages 17-27- Proceedings of 4/1.0/1999 Volume 
9 of the proceedings. 

From the house of 9A, Kumarasinghe went to No.174/11, 
Kelanimulla, Angoda. It was the 4A, who was in his custody, who 
directed him to that place.In that house there was a person called 
Lalith.The 4th accused took C.I.-Kumarasinghe to the kitchen of the 
house and from there 4A pointed out a place in the ceiling of the 
main house. Since there was no ceiling to the kitchen, from the 
kitchen one could insert a hand into the space between the roof 
and ceiling of the main house. When the place in the ceiling pointed 
out by 4A was examined C.I.-Kumarasinghe found a parcel inside 
which there was a polythene bag. In this bag there was a nickle 
Browning pistol which was in working condition and which had 
serial No. 58635(P5)with two magazines which could be used for 
that pistol, a Rambo knife, blade three inches long, one set of 
handcuffs with keys, a black coloured pistol holster, ten rounds of 
38mm live ammunition, four rounds of 9.5 mm live ammunition, one 
6.9 mm live ammunition, one 4.5 mm live ammunition twenty four 
rounds of 9 mm l|ve ammunition, one belt used by army officers, a 
kahki uniform - both lower and upper parts. All those items were 
marked and produced at the trial. The portion of 4th accused's 
statement which was relevant to the recovery of items from the 
ceiling was also marked and produced as P32A . 

. From Lalith's home C.I.-Kumarasinghe returned to the C.D.B. 
with the 4th accused around 12.15 noon. At 13.00 hours he 
recorded 6A Herath Banda's statement at the C.D.B. After 
recording that statement at 14.00 hours he with a police party 
consisting of C.l.-Jayakody, I.P.-Abeysekera, S.l.-Sulaiman and 
S.l.-Thabrew and other officers left for Meegalewa in a vehicle with 
4A and 6A to check on the statements made by 4A and 6A. They 
reached 6A's house at Meegalewa around 6.00pm on 7.4.1999. 
The 6th accused then led. C.I.Kumarasinghe to a room of his 
house. There were about 16 bags of paddy stacked in that room. 
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The 6 th accused po in ted ou t the bag wh ich was on top. C .I.- 
Kum arasinghe took tha t bag down, untied it and exam ined it and  
found a b lack bag inside it. There  were Rs. 1000/- notes - G /6 6  
series used to  pay the ransom  - to the va lue o f Rs. 11,80,000/- and  
Rs. 69,000 /- in Rs.1000/- notes wh ich were not G /6 6  series. 
The rea fte r the po lice  party le ft 6 A’s house a t 10.30 in the n ight and  
p roceeded  to  4A ’s house in S a liyapura -Anuradhapura . They  
reached tha t house a t Sa liyapura around 3.00am  the next day  
(sam e night). It w as a sm all tha tched house. It had only one door. 
As shown by 4A  they en te red the house and 4A  pointed two boxes  
wh ich we re  in the  house. One was a wooden box and the o ther was  
m etal box. The wooden box was on top o f the metal box. W hen C .l. 
-Kum aras inghe opened the metal box he found a b lack coloured  
po ly thene bag. The bag con ta ined Rs.1000 notes to the va lue o f 
th irty  lakhs and fifty  thousand. A ll those notes were G /6 6  series  
notes used to pay the ransom . A t the tim e they vis ited 4A’s house - 
his w ife  and fou r ch ild ren were there. They le ft 4A’s house around  
3.30am  and proceeded to Kaduwela and fo llow ing the d irections  
given by 4A  reached a fac to ry  a t Hewagam a ca lled S ilver Forest. 
Tha t p lace was shown by 4A . It was a facto ry and an office which  
had been c losed. The o ffice bu ild ing had tw o stories. Inside the  
office there was a to ile t. The prem ises was covered w ith high walls. 
There was an iron gate a t the entrance to the prem ises. The rear 
side o f the prem ises was bounded by Kelani River. In the  
com pound w ith in  the wa lls there were heaps o f Kempas tim ber 
stacked. There was no one in the prem ises. C .l.-Kum aras inghe  
then deta iled som e officers o f his party to guard the place and  
re turned to the C .D .B . '

I.P .-Abeysekara who was in the police team  which visited  
M eega lewa Bank and 6 A’s house has given evidence corroborating  
C .I.K um aras inghe ’s ev idence as to what happened at those places  
and about the arrests o f 2A, 4A, 5A, and 6 A. A fte r returning to the 
C.D .B ., Abeysekara  has recorded the sta tem ent o f 5A. A fter 
record ing the s ta tem en t around 1.30am , he has proceeded w ith a 
po lice team  and 5A  to the house o f 3A Anil at No.8 , Mangala  
M awatha , G anem ulla , Kadawatha. The 3rd accused was not at 
home. He the re fo re  le ft som e police officers there to wa it fo r Anil. It 
appears tha t th is v ig il was unsuccessfu l until I.P.Jagath Rohana’s 
police ‘scen t’ b rough t the 3rd accused into the case. This w ill be 
re ferred to in deta il later. From  there I.P .-Abeysekara proceeded to



the house o f 5A  at C /6 /6 /1 , M awella  Road, Peth iyagoda, Kelan iya. 
They reached tha t house around 3 .15am . There was no one in the  
house and 5A opened the doo r w ith  the key he had w ith  him . A fte r  
they entered the house 5A  po in ted out a re frige ra to r to  Abeysekera . 
W hen he opened the re frige ra to r 5A  po in ted out the p las tic  bottle  
rack affixed to the doo r o f the refrigerator. A beysekera  ob ta ined a 
screwdrive r and removed the screws wh ich held the p lastic bottle  
rack. W hen it. w as taken away there were Rs.14 lakhs in G /6 6  

series Rs 1.000/- notes in bund les o f 100 notes w ith consecu tive  
seria l num bers s tacked beh ind the p las tic  cove r a ttached to the  
re frigera tor door. A ll those were notes used to pay the ransom . 
Each bundle had a paper band around it. The  po lice party le ft the  
5th accused ’s house a t 5 .00am  and w en t to the house o f 
Cham inda, the 10th accused .Tha t house was a t No. 375/81, 
Ranasinghegama, M u lle riyawa. Tha t house was po in ted ou t by 5A. 
The 10th accused was a t home. Abeysekera  questioned him and  
recorded his s ta tem ent. A fte r tha t s ta tem en t was recorded 10A  
poin ted ou t a p lace, tha t was the co rne r o f the cem en t flo o r ins ide  
the house, ju s t nex t to  the 2 nd doo r one finds a fte r en te ring  
th rough t the firs t door. The  p lace shown by 10A was the  cem en t 
floo r po lished w ith  b lack  co lou red  po lish . W hen Abeyseke ra  
exam ined tha t p lace he fe lt th a t the  cem en t flo o r a t tha t p lace was  
not as sm ooth as the rest o f the  floor. It appea red  tha t tha t spo t had  
been new ly cem ented . He ob ta ined  a c row ba r and broke the  
cem ent floor. A bou t 3 -4  inches beneath the su rface  he found a 
po ly thene bag wh ich  had 13 bund les o f G / 6 6  se ries Rs. 1000/- 
notes each bund le  con ta in ing  100 notes. Those  we re  no tes used to  
pay the ransom . F rom  10A’s house the po lice  pa rty  w en t to the  
house o f 11th accused H .A .Sum anga la  wh ich  was a t No .70/38, 
Sarasavi Lane, Castle  S treet, C o lom bo 8 . T ha t house was po in ted  
ou t to the po lice party  by the  1 0 th accused who w as in cus tody a t 
tha t tim e. The 1 1 th accused was a t home. Abeyseka ra  questioned  
11A  and recorded his s ta tem en t. A fte r m aking tha t s ta tem en t 11A  
took  Abeyseka ra  upto the ba th room  wh ich  w as located tow ards the  
rear o f the house and po in ted ou t a p lace unde r a cupboard  wh ich  
was nea r the ba th room . Abeyseke ra  took  the cupboa rd  aw ay and  
dug the floo r wh ich  was under it w ith  a  crowbar. He found a wh ite  
co loured bag in wh ich  he found 763 G /6 6  se ries  no tes o f Rs. 1000/- 
denom ina tion and a thousand  rupees note not be long ing to  G /6 6  

series. Those  763 no tes were no tes used to pay the ransom .
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From  11A’s house Abeyseka ra  w en t to 12A P riyankara  
P e re ra ’s house  w h ich  w as  a t N o .12 , P layg round  Road, 
O beysekarapura , Ra jag iriya. The tim e was about 6.05 am . He  
arrested h im . A fte r the  s ta tem en t was made, 12A pointed out to him  
a place o f the  floo r nea r the  doo r leading to the kitchen. W hen he 
dug tha t p lace he found a p ink co loured po lythene bag and inside  
the  bag there were fo u r bund les o f G /6 6  series Rs.1000/- notes - 
th ree bund les each con ta in ing 1 0 0  notes and the fourth bundle with  
94  notes, all ransom  money.

Accord ing to I.P .-W edasinghe, on 7 /4 /1999 around 2 .20 a.m . 
he w en t to the house o f P radeep Janaka, the 7th accused. He 
questioned 7A , arrested h im  and recorded his sta tement. A fte r 
m aking the sta tem ent, 7A  took  W edasinghe to a room  and pointed
ou t an a lm irah to h im . The  7 th accused h im se lf took a key which  
was on top  o f the  sam e a lm irah and opened it. There were clo thes  
in the bottom  she lf and there was money under those clothes. 
There were e igh t bund les o f G /6 6  series notes each bundle having  
100 notes. There were a lso 35 notes o f G /6 6  series and the tota l of 
G /6 6  no tes was Rs. 8 ,35 ,000 /- In addition there were Rs.9000/- in 
notes not be long ing to G /6 6  series.

From  the house o f 7A, W edasinghe and his police party w ith  
7A  proceeded to the house o f 8 A, Nelson Mahinda. Tha t house was 
a t E riyaw e tiya , K e lan iya . The  8 th accused  was a t home. 
W edas inghe questioned h im , arrested him  and recorded his 
sta tem ent. A fte r m aking the s ta tem ent, 8 A showed a place near the  
door leading from  the hall to the kitchen. W ith an Iron rod 
W edasinghe broke the cem ent floo r and dug the ground. He found  
a ce llophane bag abou t 6  inches under the surface. In tha t bag he 
found 7 bund les o f G /6 6  series Rs.1000/- notes, each bundle  
hav ing 100 notes w ith  consecu tive  numbers. Then 7A took  
W edasinghe to the k itchen and showed the lower portion of a 
d iscarded tab le  fan. W edas inghe unscrewed the bottom  metal plate  
o f the fan and found seven bund les o f G /6 6  notes each conta in ing  
100 notes w ith consecu tive seria l numbers. Therea fte r he returned  
to  the C .D .B . the accused and the productions he has recovered.

On the sam e day i.e. 7 /4 /1999 around 6.35am  W edasinghe  
le ft the C .D .B  fo r Ra tnapura to a rres t one A riyasinghe, a Reserve



Sub Inspector o f Police a ttached to the Ra tnapura police. Having  
made d iscree t inqu iries abou t h im  in Ratnapura, W edas inghe w ith  
his po lice pa rty  w en t to A riya s in ghe ’s house a t O lugan to ta , 
Balangoda and a rres ted h im  a t h is house. A riyas inghe is the  1st 
accused. A fte r a rresting the  1st accused they w en t to a  nearby  
hotel from  wh ich 1A ob ta ined his trave lling  bag. It con ta ined the  
sterling sub mach ine gun issued by the po lice to 1 A, his po lice cap, 
a Sam  Browne belt, a po lice un iform , a  pocke t note book and the  
identity card issued by the po lice . The rea fte r w ith 1A  he returned to  
the C .D .B . in Co lombo.

As sta ted ea rlie r when I.P. -Abeysekara  v is ited  in search o f 3A  
Anil to N0 .8 , M anga la M awatha G anem ulla , Kadawatha, around  
1.30 am  on 7/4 /1999, 3A  w as no t a t hom e. During th is  pe riod  the  
O.I.C . C rim es in the Pe liyagoda po lice  sta tion w as Inspec to r Jaga th  
Rohana. From  new spapers he had learn t abou t G .C .W  ransom  
case. He a lso knew  tha t in connection  w ith  the  sa id  case the  po lice  
were looking fo r a person nam ed ‘Navy A n il’ o r An il Ka luarachch i. 
On 13/4/1999 he go t an in fo rm ation abou t An il. To check th is  
in form ation he le ft the po lice  s ta tion  w ith a  po lice  pa rty  a t 23 .00  
hours on 13/4 /1999 and w en t to No. 184/3, M ako la  South, 
Sapugaskanda. Tha t house be longed to one S iripa la  Perera, a 
re la tive o f Anil. S iripa la  Perera was not a t home, but his w ife , son  
and o ther m em bers o f h is fam ily  we re  there . He questioned the  
inmates and searched the house. He fe lt tha t the w an ted  man  
m ight com e to th is house and there fo re  he rem ained inside the  
house having concea led his veh ic le  a t a nearby p lace. A round  
4.30am  a van came. It w as S iripa la Perera who cam e in tha t van. 
The Inspector questioned S iripa la  Perera and asce rta ined certa in  
facts from  him but he fe lt tha t S iripa la  was try ing to concea l 
som eth ing. There fo re  he arrested him  and w ith h im  wen t to the  
K iriba thgoda bus stand and the th ree -w hee le r park and looked fo r  
Anil w ithou t success. Then he w en t w ith S iripa la  Perera to the  
Co lom bo Private Bus S tand and from  there to the Centra l Bus  
Stand. A t the Centra l Bus S tand S iripa la  Perera showed him  Anil 
who was a t the bus te rm ina l where  Em bilip itya  buses stop. He  
questioned the person shown to him  as An il and exam ined his  
identity card and asce rta ined the iden tity  correctly . The re  was a  
wom an and a p ries t w ith 3A  Anil. The  wom an was in troduced as
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An il’s w ife and the p ries t was a  res ident in Kolonna. He questioned  
them  suspecting tha t they  have concea led o t a ided Anil to conceal 
the money. He took  all th ree o f them  to the Pe liyagoda police  
sta tion and a t the po lice  sta tion recorded An il’s sta tement. Having  
recorded the s ta tem en t a t 11.00am (on 14/4/1999) he le ft the 
sta tion w ith a  police pa rty  and An il and w en t to An il’s house a t No. 
76, lha la  Karagaham una, Kadawatha. 3A  Anil pointed out this  
house to him . An il took  h im  to the we ll in the garden and pointed  
ou t a  basin wh ich had flow e r p lants. The Inspector removed the  
basin and exam ined the ground under it. He then saw  a rig ifoam  
box coverd w ith  earth . The box was buried in a p it made to its size. 
He took  the box out, opened it and exam ined. Inside it he found a  
parce l covered w ith  w ax  paper. Ins ide the  parce l he found ano ther 
po ly thene bag wh ich  had the words ‘N ipuna Sam ba’ prin ted on it. 
Ins ide tha t bag the inspecto r found 13 bundles o f G /66 series  
Rupees 1000/- notes. Each bund le had 100 notes w ith consecutive  
num bers He noted down a ll num bers then and there. Therea fte r he  
brought 3A  and the m oney to the police sta tion and handed over 
the m oney to the reserve having entered the sam e in the PR. Later 
the C .D .B . was in form ed abou t the a rres t o f 3A  and the recorvery  
o f the money and I.P. W edas inghe la ter cam e to the Peliyagoda  
police, sta tion and took charge o f 3A and the money. A t the tim e he 
m ade the de tec tion . I.P. Jaga th  Rohana had no connection  
w ha tsoeve r to the po lice team  wh ich conducted investigations into  
the ransom  case.

Accord ing to the ev idence o f S .l. Rodrigo on 7 /4 /1999 around  
14.40 hours he w ith a police party and 9A Jaya la th left the C.D .B. 
and w en t to Av issawe lla  Road, Angoda in search. Rohana Perera  
(13A). The house was shown by 9A. Rohana Perera was not at 
home. Then they proceeded towards Kaduwela and at one point 9A  
showed a veh ic le  to Rodrigo and he stopped it. In tha t vehicle there  
was one Chandra la l Perera, a b ro ther o f Rohana Perera. He 
questioned Chandra la l. It appeared to him  that Chandra la l was  
excited . Then he w en t to Chandra la l’s house w ith him . Tha t was at 
560/2, Hospita l Road, Angoda. Chandra la l took him to a bedroom  

' in the upsta ir o f h is house and showed him a parcel wh ich was on 
top o f an a lm irah in the room . W hen he exam ined the parcel which  
was in a shopp ing bag he found 12 bundles o f Rs.1000/- notes-all



G/66 series. There were e leven bund les each having 100 no tes - 
with consecutive seria l numbers. In the 12th bund le  there we re  95  
G /66, R s .1000 /- no tes and the  to ta l sum  in th e  bag w as  
Rs,11,95,000/- Rodrigo counted the notes and noted down the  
numbers o f those notes found in those bund les. He took  Chandra la l 
in to custody and re turned to the  C .D .B  w ith  the  cash and  
C hand ra la l. On the  sam e day a t 2 2 .4 5h rs  he ques tio ned  
Ariyas inghe (1A) and recorded his s ta tem en t. Having recorded  
tha t s ta tem ent he le ft the C .D .B  a round 23 .40  w ith  a po lice  party  
and 1A  fo r Ba langoda. A round 5 .15am  on 8 /4 /1999 he reached 1 A’s 
house a t O luganto ta , Ba langoda . 1A showed him  the  d irec tions to  
reach th is house. The 1st accused showed h im  a p lo t o f land, 
cu ltiva ted w ith tea, s itua ted on a hill above 1A’s house. T he  firs t 
accused pointed out a p lace in tha t tea  garden . Rodrigo dug tha t 
place w ith an iron rod and found a p las tic  bucke t pu t in to a 
po lythene bag. In the bucke t there w as ano the r po ly thene bag and  
in tha t bag there was a revo lve r and Rs. 1000/- cu rrency notes. 
The revo lver had a seria l num ber - 10 D 2426. The re  were five  
rounds o f am m unition in it. He b rough t the bucke t in to  the van in 
which he trave lled and exam ined the money. The re  we re  14 
bundles, each conta in ing 100 one thousand rupees notes. The  
other bundles, had 95 one thousand rupees notes. A ll those notes  
were G /66 series notes. Each bund le  was cove red w ith  a p las tic  
cover fastened w ith a wh ite  ribbon.

On 17/4/.1999 I.P .W edasinghe w ith  a po lice  team  has taken 5A  
and 8A  at 11.25 from  the C .D .B . He has firs t p roceeded to  
No.449/B , Tample Road, E riyawe tiya Road, Ke lan iya . Tha t was the  
place where he a rres ted 8A on 7 /4 /1999 . W edas inghe and the  
police party searched the top o f a cem en t cupboard  tha t was in the  
kitchen o f th is house. There  were p ieces o f m eta l parts on it. W hen  
they removed those th ings, they found Rs.1000/- no tes o f G /66  
series there. A ltoge the r there were 89 G /66 series notes. There  
were 11 notes o f Rs. 1000/- denom ina tion  not in G /66 se ries  and  
pome o the r cash.

From  there the po lice party p roceeded to 5A ’s house at 
Peth iyagoda. A t his house 5A po in ted ou t a m eta l f low e r po t s tand  
which was in the Hall o f his house. It had a m eta l shee t on top  
affixed to a metal stand wh ich was an iron p ipe. W hen the m eta l top
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was unscrewed, the  po lice found 16 notes o f G /66 series inside the  
iron p ipe and one note o f Rs.1000/- not be longing to  G /66 series.

Thus the  prosecution ev idence was tha t on sta tem ents made  
by 1st to  12th accused an on being pointed ou t by those acused the  
p laces where the  m oney was, the po lice o fficers have recovered  
large sum s o f G /66 notes, the num bers o f wh ich ta lly w ith the 
num bers o f Rs.1000/- notes o f G /66 series provided to M rs. W . by  
the Sey lan Bank to  pay the ransom  demanded fo r the re lease of 
G.C.W . G /66 no tes we re  not recovered from  13A but it was his 
b ro the r Chandra la l Perera who handed ove r to S .I.-Rodrigo a  
bund le wh ich con ta ined Rs.11,95,000/- in 1000 rupees notes - all 
G /66 series. Chandra la l w as not ind icted bu t was called as a 
w itness fo r the p rosecution . Accord ing to him , h is e lder bro ther 
W alling ton Perera had a fac to ry  a t Hewagama, Kaduwela. It was a 
fac to ry  wh ich was estab lished to manufacture w a te r taps but the  
fac to ry  did not go into production. W alling ton Perera has allowed  
the 13th accused to used the fac to ry prem ises to conduct a tim ber 
business. Thus the p lace was in the contro l o f 13A. The 13th  
accused used th is prem ises to store h is timber. It w as the evidence  
of G .C .W  and C .I.-Kum aras inghe tha t there was Kempus tim ber 
stored in th is fac to ry prem ises. On 21/7 /1999 during the tria l the  
lea rned  P re s id en t’s C ounse l appea ring  fo r 13A m ade an  
app lica tion to Court fo r perm iss ion to d ispose of the tim ber stored  
in th is fac to ry  prem ises. The learned P resident’s Counsel has  
spec ifica lly  s ta ted to Court tha t he made tha t app lica tio n  on behalf 
o f 13A and Chandra la l Perera. This application made in open  
Court, in  the p resence o f 13A, very c learly ind icates 13A’s 
connection to th is prem ises If 13A has stored his va luable tim ber 
w ith in  th is  fac to ry prem ises he should have had effective contro l 
over the prem ises.

It was Chandra la l Perera ’s evidence tha t on 5/4/1999, his 
brothers, 13A gave him  a parce l asking him  to keep that money  
until he cam e and co llected it. It was th is same parcel that was  
g iven by Chand ra la l to  S .I.-R od rigo  on 7 /4 /1999 . Tha t was  
Chandra la l’s ev idence . It es tab lishes 13A’s connection w ith the 
parce l handed ove r to S .I.-R odrigo by Chandra la l. S .I.- Rodrigo ’s 
ev idence reveals tha t the parce l conta ined Rs. 11,95,000/- in G /66  
series Rs.1000/- notes. Thus the prosecution has led evidence to



show  tha t 1st to  13th accused had links to large am ounts o f G /66  
money.

The prosecution has led ev idence to es tab lish  the iden tity  o f  
som e o f the o ffenders. G .C .W . has in Court iden tified the 1st 
accused as the person w ho  in po lice  un ifo rm  s igna lled  h is veh icle  
to s top a t the p lace where the abduction  took  p lace. He has  
identified 2A  as the person w ho  pu lled h is d rive r Nandasena ou t o f 
the veh ic le  and the rea fte r go t in to the d rive r’s sea t and drove the  
veh ic le . It w as sam e 2nd accused who  drove the  van w hen they  
were tak ing G .C .W . to be re leased. G .C .W . has iden tified 3A  as the  
person who opened the le ft fron t doo r o f h is veh ic le  and go t in to the  
fron t le ft sea t having pushed h im  to  the m idd le  o f the fron t seat. 3A  
was the person who was sea ted in the sam e sea t w hen G .C .W  was  
being driven in the van to be re leased. It w as 3A  who p laced a p isto l 
to his head and pushed the head down a t tim e o f abduction .

A ccord ing to G .C .W  a t the destina tion  to wh ich  he was taken  
after the abduction he (G .C .W ) pu lled dow n the c lo th wh ich  
covered his eyes and a t tha t tim e he saw  tw o  persons in fron t o f 
him w ith p isto l in hand. Those two persons we re  the 4 th and the 5 th 
accused. G .C .W  has identified all those five accused a t the  tria l as  
well as at the iden tifica tion parade.

Nandasena ’s ev idence was tha t he saw  two persons in 
uniform  signa lling the veh ic le  to stop. A t the tria l and at the  
identification parade he has iden tified 1A as one o f the police  
officers who s igna lled him  to s top the veh ic le .

The police have subsequen tly  taken G .C .W  to the fac to ry  at 
Hewagam a, Kaduwe la  -  tha t is the p rem ise s  be long ing  to 
W allignton Perera where 13th accused has stored his timber. 
G .C .W  has recogn ized tha t p lace as the p lace to wh ich he was  
taken and deta ined.

F ifteen persons were ind icted in re la tion to th is k idnapp ing and  
extortion incident. Accused N o .15 was never a rres ted and trial 
aga inst him  was held w ithou t him . A t the end o f the prosecu tion  
case the learned Add itiona l S o lic ito r G ene ra l has m ade an 
app lica tion to acqu it and d ischarge the 14th and 15th accused as  
there was no ev idence aga ins t them . The learned tria l Judge has  
thereupon aqu itted both o f them .
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A t the tria l G .C .W  was sub jected to a lengthy and a searching  
cross-exam ina tion re lating to the incident. He was especia lly  
questioned w ith  regard to the correctness o f his identification o f the  
accused. The position put fo rward to G .C .W  by the defence was  
tha t G .C .W  was unable to identify the persons who abducted him. 
The police were questioned about photographing the accused  
when they were in police custody. Some accused person in the ir 
dock sta tem ents have stated tha t they were photographed at the  
C.D .B . It appears tha t those questions have been asked w ith a view  
to  suggest tha t the accused persons ’ photographs were available  
to  G .C .W  before he cam e fo r the identification parade.

The prosecu tion case rested on two main p illars -  the  
ev idence re lating to the identity o f the accused and the police  
ev idence re lating to the recovery o f G /66 notes from  the accused. 
G .C .W  was questioned in deta il abou t the opportun ities he had to  
observe the five accused he had identified . A t the a rgum ent before  
us the  lea rned  P re s id en t’s C ounse l fo r the 1st accused  
endeavoured to stress the lim ited opportun ity  G .C .W  had to see  
and observe the firs t accused. A t the tria l G .C .W  was questioned at 
length regard ing the tim e at wh ich he was stopped by the abductors  
and he was questioned about the d iffe rence o f the tim e given in his 
sta tem en t to the po lice and his ev idence in Court suggesting tha t 
he has changed the tim es to show  tha t there was suffic ien t light at 
the tim e to see the accused clearly.

The police o ffice rs ’ ev idence regard ing the recovery o f G /66  
money was serious ly  cha llenged and they were subjected to a 
search ing cross-exam ina tion . The prosecution has led in evidence  
under section 27 o f the Evidence O rd inance, portions o f the 1st to  
1 2 th  accused s ta tem en ts to the police, wh ich led to the d iscovery of 
fac ts -  nam ely tha t the accused persons had know ledge that G /66  
m oney was there a t the p laces m entioned in those statements. In 
add ition to those sta tem ents, the police officers have testified tha t 
the 1st to 12th accused poin ted out the place from  wh ich G /66  
money was recovered.

The accused pe rsons ’ position was that they never made  
those s ta tem ents a ttribu ted to them  but the police having used  
fo rce  ob ta ined the ir s igna tu res to b lank papers. The accuseds ’ 
position was tha t they had no connection w hatsoever to the G/66



money produced in Court and tha t they knew  no th ing abou t those  
amounts o f money. It appears from  the sugges tion  m ade tha t the  
position o f the defence was tha t the po lice hav ing recovered th is  
money from  som ewhere, in troduced va rious am oun ts  aga ins t each  
accused in o rde r to fabrica te a case aga ins t them . The learned  
President’s Counse l fo r the 1st, 4th , 6th, 7 th and 10th accused  
subm itted tha t the task o f the de fence is not to  p rove tha t the po lice  
evidence re lating to the recovery o f m oney w as fab rica ted . He  
subm itted tha t the task o f the de fence is to  ra ise m atte rs to show  
tha t the  po lice  ev idence  is un re lia b le . W e ag ree  w ith  th is  
subm ission. The learned tria l Judge  has cons ide red the  suggestion  
tha t the po lice have in troduced the m oney in o rde r to  fab rica te  a 
case aga ins t the accused. He has g iven his reasons fo r not 
accepting tha t suggestion . H is reasons in sho rt are as fo llows.
1 except the 2nd and the 4 th accused the o the r accused, were  

unknown to the police o ffice rs who conducted  investiga tions into  
th is offence. There was no reason fo r those po lice o ffice rs to  
fabrica te a serious case aga ins t the accused . A ccord ing to the  
4 th accused, I.P .-Abeysekera had d isp leasu re  w ith  h im  due to  
som e inc ident wh ich had happened when the  4 th accused was  
working as a bus driver. The learned Judge  has held tha t one  
cannot accep t tha t Abeysekera  wou ld  fab rica te  a  se rious case  
aga inst the 4th accused fo r such a pe tty matter.

2 There were o the r person who were a rres ted  in the course  o f th is  
investiga tion but no charges we re  fram ed aga ins t them . Th is  
m ilita tes aga ins t the v iew  tha t the po lice have fab rica ted  the  
case.

3 The am ount o f cash produced by the po lice  as m oney recovered  
from  the accused exceeded Rs. 180 lakhs. It is not poss ib le  
even to im agine tha t such a large sum  o f m oney was ava ilab le  
to the police to fabrica te  a case aga ins t the accused .

4 It is in ev idence tha t on 7 /4 /1999 the po lice  recovered Rs.14  
lakhs from  the 5th accused and Rs.14 lakhs from  the 8th  
accused. Sevan days the rea fte r the po lice  have recovered a  
fu rther sum  o f Rs. 16,000/- from  the 5th accused and Rs.89,000  
from  the 8th accused . If the po lice ev idence re la ting to the  
recoveries was a fab rica tion  and m oney had been in troduced, 
there was no necessity  fo r the police to do it in tw o insta lm ents.
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5 In addition to the recovery o f G /66 notes, in certa in instances the  
po lice  o ffice rs  have recove red  o the r cu rrency  no tes not 
be longing to G /66 series. If the series. If the case was a  
fab rica tion there was no necessity to inc lude non - G /66 notes  
am ong the recoveries.

6 The  1sl to  5 th accused from  whom  the police recovered G /66  
notes had been identified by G .C .W  as person who partic ipated  
to  abduct him.

In ou r op in ion the re liab ility  o f the police evidence and the  
ev idence  re la ting to the  iden tity  o f the accused canno t be 
cons ide red  in iso la ted  com pa rtm en ts . Ev idence m ust be  
considered as a who le . The ev idence in th is case was that the  
Seylan Bank prov ided Rs.200 lakhs in G /66 series notes and the  
seria l num bers of those notes have been noted by Ananda  
Coom araswam y in docum ent P8. Th is money was handed over to  
Mrs. W  in two brie f cases. It was the ev idence o f Mrs. W  that she  
took those two brie f cases when she se t out from  home to pay the  
ransom . N andasena ’s ev idence was tha t he handed over the two  
brie f cases, g iven to h im  by M rs.W , to the persons who where there  
to  co llec t the ransom . M rs .W ’s ev idence was tha t a few  m inutes  
a fte r Nandasena handed ove r the ransom  money she got a call 
from  the abducto rs sta ting tha t they had received the money. 
Accord ing to G .C .W ’s ev idence , around m idn igh t tha t day his  
cap to rs  in form ed h im  tha t they have go t the money. They asked  
him  to coun t the money. La te r he was to ld tha t the money was OK. 
He was re leased thereafte r. Th is  evidence beyond reasonable  
doub t es tab lish  tha t those G /66 notes used to pay the ransom  
m oney reached the hands o f the abductors by m idnight on  
30/3 /1999 .

On 1/4/1999, tw o hudred and nine o f those G /66 notes used  
to  pay the ransom , have been deposited in the Meegalewa  
Peop le ’s Bank. On tha t day a person nam ed Herath Banda has 
depos ited  Rs.200 ,000 /- to  the  account o f the M ahakathnoruwa  
G ovi Sanv idanaya . The  po lice  ob ta ined tha t Herath Banda ’s 
address from  the  Bank. W hen the police v is ited the given address  
they m et a  Hera th Banda. He is the 6 th accused. The 6th accused  
in h is dock s ta tem en t has adm itted tha t he was the president o f the  
M ahaka thnoruwa Govi Sanv idanaya in 1997 and 1998. Herath



Banda was in the com pany o f 2A, 4A , and 5A . A ll th ree  o f them  
have been identitfied by G .C .W  as person who took part in his 
abduction and de tention . Subsequen tly  the po lice found G /66  
notes, used to pay the ransom , from  Herath Banda ’s house. The  
police recovered a ve ry  large num ber o f G /66 notes from  2A, 4a  
and 5A  as well. It was the 4th accused who led C .I.- Kum aras inghe  
to the Factory a t Hewagam a, Kaduwe la whe re  G .C .W  was kept 
until the  ransom  w as pa id . A re  a ll th o se  in c iden ts  m ere  
co incidences?

Accord ing to the ev idence ava ilab le  in . the case, the 13th  
accused had e ffec tive  con tro l and possess ion o f the fac to ry  
prem ises a t Kaduwela . It w as the  ev idence o f h is own b ro the r 
Chandra la l Perera tha t on 5 /4 /1999 the  13th accused  gave h im  a  
parcel con ta in ing m oney and asked him  to keep the sam e till he  
took it later. It was th is parce l tha t was g iven to S. I. Rodrigo by  
Chandra la l who  has s ta ted tha t a fte r he handed ove r the m oney he 
saw  S. I. Rodrigo coun ting the  money. A cco rd ing  to S .I.R od rigo ’s 
evidence the parce l handed ove r to h im  by C handra la l con ta ined  
G/66 notes, used to pay  the  ransom , the re  was a sum  of 
Rs.11,95,000/- in tha t parce l, all G /66 notes. Th is ev idence cuts  
across the theory tha t the money had been in troduced by the  
police.

The ev idence o f I.P.- Jaga th Rohana o f the Pe liyagoda Police  
also cuts across the theo ry  o f in troduction o f the m oney by the  
police. He had no connection w ha tsoeve r to the po lice team  which  
conducted investiga tions. He, on his own and in the d ischarge of 
his police du ties checked an in fo rm ation rece ived by him and  
arrested the 3 rd accused and recoverd from  3A G /66 notes to the  
value o f Rs.13 lakhs.

Accord ing to the ev idence o f S .I.- Rodrigo he recovered a sum  
of Rs.14 lakhs in G /66 notes from  a p lace po in ted out by the 1st 
accused. G .C .W  and Nandasena both iden tified the 1st accused as  
a person who was in po lice un ifo rm  and who s igna lled G .C .W ’s 
veh ic le to stop. He was in fac t a po licem an to whom  police un ifo rm s  
were ava ilab le  and by v irtue o f his o ffice he could afford, to be seen  
even on Co lom bo in po lice un ifo rm . Thus he had a lso the  
opportun ity  to p lay the role he was a lleged to have p layed in th is  
incident.
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Thus police ev idence re lating to the recovery o f G /66 money  
from  1st, 2nd, 3rd, 4th and 5th accused finds support from  G .C .W ’s 
identifica tion o f those accused. The identification in turn finds  
support from  the recoveries. I.P.- Jaga th Rohana ’s evidence  
re la ting to the recovery o f G /66 money from  the 3rd accused finds  
su ppo rt from  G .C .W ’s id en tifica tio n  o f the 3rd accused . 
Chandra la l’s  ev idence re la ting to the money given by the 13th 
accused  and  th e  ev id ence  re la ting  to  the  13th a ccused ’s 
possess ion and con tro l o f the Factory prem ises a t Kaduwela is 
te lling  ev idence aga in ts the 13th accused. The associa tion of 
Hera th  Banda w ith  pe rsons identified as key figu res in the  
abduction supports  the  po lice ev idence re lating to the recovery o f 
G /66 m oney from  him . In th is  sta te  o f evidence , a Court can safely  
re ly on the  re liab ility  o f the po lice ev idence and identification  
ev idence re la ting no t on ly in respect o f those accused referred to 
above bu t a lso aga ins t the  o the r accused as well. The learned tria l 
Judge was there fo re  qu ite  jus tified  in com ing to the conclusion tha t 
the  po lice ev idence and ev idence o f identifica tion was re liab le and  
cou ld  be sa fe ly  acted upon.

The  fac ts d iscovered by the portions o f sta tem ents o f the  
accused persons and the ir acts o f pointing ou t the p laces where  
G /66 notes were found were tha t the accused had know ledge that 
G/66 notes we re  in the p laces described and pointed out by them. 
How did they know  tha t G /66 notes were in those places? In order 
to find out the answer to th is question the learned tria l Judge has 
considered the ways in wh ich the accused could have gained such  
Know ledge. Accord ing to the analysis, there were three ways in 
wh ich the accused persons could have acquired the ir know ledge  
about the p laces where G /66 notes were found. The fo llow ing are  
the three ways.
i The accused h im se lf concea led those G /66 notes found in the  

place where they were found.
ii The accused saw  ano the r person concealing the notes in that 

place.
iii A  person who had seen ano the r person concealing those notes 

in tha t p lace has to ld the accused about it.
The positions in No.2 and 3 are innocuous explanations. From  

the ev idence led in th is case it was c lear tha t by 5/4 /1999 the police



have warned the pub lic by a press re lease wh ich was g iven w ide  
public ity by prin t and e lec tron ic m edia tha t those Rs.1000/- notes  
belonging to G /66 series and bearing the seria l num bers g iven in 
the press re lease were the notes used to pay the ransom  m oney to  
get G .C .W  re leased. The pub lic  was warned not to  dea l w ith tha t 
money. There fo re  a t the tim e the police recovered those G /66 notes  
from  the p laces m entioned by the accused, it w as pub lic  know ledge  
current in the coun try tha t those notes were connected to a serious  
offence, and the fru its o f a crim e. H oweve r no exp lana tion cam e  
from , 1st to 12th accused to bring the ir cases w ith in  the positions  
set out in No.2 and 3 above. In Law they are not bound to exp la in  
but in certa in c ircum stances, fa ilu re  to exp la in  dam ning fac ts may  
become in law, p resum ptive ev idence aga ins t them . See Seetin v. 
AGO ).

A t the tim e the police recovered G /66 series notes from  1st to  
12th accused it was pub lic  know ledge in the coun try  tha t Rs.1000/- 
notes, the num bers o f wh ich were g iven in the press re lease issued  
by the po lice and received w ide pub lic ity  in the p rin t and e lec tron ic  
media, were the cu rrency notes used to pay the ransom  to ge t 
G .C .W  released. The po lice nave w a rned the  pub lic  no t to  dea l w ith  
those Rs.1000/- notes. A request had been m ade to the  pub lic  to  
in form  the po lice if they  cam e across those notes. In those  
c ircum stances, one w ou ld  o rd ina rily  and na tu ra lly  expec t an  
exp lana tion from  any person w ho  is shown to have had a  
know ledge about a  p lace whe re  those no tes we re  concea led . If 
such knowedge had been acqu ired  in a m anne r fa lling  w ith in  
s itua tions 2 o f 3 above one wou ld  expec t and exp lana tion  fa lling  
w ith in one o f those s itua tions. In th is  case the accused has g iven  
any such exp lana tion . In th is  case the accused we re  fac ing  serious  
charges and in the c ircum stance if they  had any innocuous  
exp lana tion , abou t the m anne r in w h ich  they  acqu ired  the ir 
know ledge o r cam e to possess those no tes one wou ld  expec t them  
to g ive those exp lana tions to excu lpa te  them se lves. T ha t was what 
Chandra la l Perera d id a t the  stage o f the investiga tion  and it saved  
him  from  be ing charged a long w ith  the o the r accused .

W ha t was d iscove red from  the  s ta tem en ts  o f the  accused and  
the ir conduc t in po in ting ou t the p laces whe re  G /66 se ries  notes  
were concea led was the ir know ledge tha t G /66 no tes we re  in those
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places. W ha t were recovered consequent to those statements  
were not ju s t one note o r two, but bund les o f G /66 series notes. 
Those notes we re  in bund les o f 100, w ith consecutive seria l 
num bers -  tha t is in the  sam e way those bundles were supplied by 
the  Seylan Bank to  M rs. W . The ev iden tia ry va lue o f the find ing o f 
the  bund les o f G /66 were notes was much more than the effect 
produced by the recovery o f ju s t one o r two notes from  an  
ind iv idua l. The  e ffec t p roduced by the recovery o f bundles o f G /66  
series notes from  1st to  12th accused was damning. As the learned  
tria l Judge has sta ted, G /66 money was found in p laces where the  
accused had con tro l and ou ts iders had no access. Money was  
found buried inside houses, concea led in re frigerators, flower  
stands, and tab le  fans, enc losed in bags o f paddy stored inside  
houses, on k itchen cupboards, in a lm irahs in bedrooms and in 
enc losed gardens. The on ly excep tions was the place pointed out 
by the  1st accused . It w as in a land adjo in ing his house. The  
learned Judge  having cons idered all those m atters has ruled out 
pos itions No.2 and 3- tha t is the innocuous exp lanations about the  
m anner in wh ich accused know ledge was derived. He has held tha t 
the accused persons knew  the p laces where G /66 money was  
concea led because they them se lves had put those notes in those  
places. Having considered the p laces where the money was found  
concea led , the learned tria l Judge has held tha t all accused had  
possess ion o f G /66 notes. The facts o f possession and the  
in tention to possess were both estab lished, we agree w ith the  
conclus ion o f the tria l Judge.

The next question is w he the r th is ev idence is su ffic ien t to  
estab lish  the charges fram ed aga ins t the accused. Aga inst all 
accused there were two charges o f conspiracy, consp iracy to all 
com m it abduction and exto rtion . The essence o f the offence of 
consp iracy is the ag reem ent to com m it an offence. W ha t is 
necessa ry  to  p rove  in a cha rge  o f consp ira cy  is tha t all 
consp ira to rs , w ith  know ledge o f the purpose and the design o f the  
consp iracy, agreed to com m it o r to  abe t the o ffence wh ich was the  
ob jec t o f the consp iracy o r to act toge the r w ith a common purpose  
in com m itting o r abe tting an o ffence. Very often it is d ifficu lt to prove  
a consp iracy by d irec t ev idence . The ex istence o f an agreem ent to  
com m it a  pa rticu la r o ffence is a m atte r to  be in ferred from  the
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proved c ircum stances. The in fe rence to be d rawn from  the  
circum stances m ust be such as to exc lude any o the r reasonab le  
in ference inconsis ten t w ith  the ex is tence o f a conspiracy, in o ther 
words the ex istence o f a consp iracy and a pa rticu la r accused ’s 
invo lvem ent in it shou ld be the on ly irres istib le  in fe rence to be  
drawn from  the facts. (See the Judgem en t o f Court. The Queen v 
Liyanage and others. (2)

Accord ing to the ev idence in th is case G .C .W  was abducted  
fo r the so le purpose o f ob ta in ing a ransom  fo r his re lease. A t the  
point o f abduction G .C .W  has iden tified the  1st to 3rd accused as  
partic ipants o f his abduction . W ith in  abou t an hou r of h is abduction  
he was taken to a c losed down fac to ry  bu ild ing s itua ted w ith in an 
enclosed com pound to be de ta ined there till the ransom  was paid. 
It la ter transp ired tha t th is bu ild ing was in the custody and contro l 
of the 13th accused. A t the tim e G .C .W  was taken to th is fac to ry  
prem ises he has identified the 4th and 5th accused as persons who  
were there as partic ipan ts o f the incident. W ith in  one w eek a fte r the  
paym ent o f the ransom , the po lice have recovered from  all five  
accused (1st to 5th) large sum s o f m oney used to  pay the ransom . 
The irres istib le  in fe rence to be d rawn from  those fac ts  is tha t they  
were persons who have ag reed to abduc t G .C .W  in o rde r to ob ta in  
a ransom  fo r his re lease. W hen a person is abduc ted  to ob ta in  a  
ransom  it is necessary to keep h im  in a sa fe  p lace until the ransom  
is paid. From  the descrip tion  o f tha t p lace g iven by G .C .W , the  
place where he was de ta ined was an iso la ted p lace where  there  
was no one in the v ic in ity  to  respond to h is c ries  o f d is trees. Thus  
it was an ideal p lace to  de ta in an abduc ted  person. The 13th  
accused had possess ion and con tro l o f th is  prem ises. H is va luab le  
tim ber was s to red there. The  abduc to rs  wou ld  not have taken and  
deta ined G .C .W  the re  un less they  had 13th accused ’s perm iss ion  
to use the prem ises. It w as C hand ra la l’s ev idence tha t h is brother, 
the 13th accused gave h im  a pa rce l o f m oney on 5 /4 /1999 fo r safe  
keep ing . A cco rd in g  to  S .I.- R od rig o ’s e v id en ce  th a t pa rce l 
conta ined G /66 m oney used to pay the ransom .There  was Rs. 
11,95,000/- in it. Th is  ev idence g ives rise, in the  absence o f a 
reasonab le exp lana tion  from  the 13th accused  to the irres is tib le  
in ference tha t he too  w as a person who ag reeed to the plan to  
abduct and de ta in  G .C .W  to ob ta in  a ransom .
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The main item  o f ev idence aga inst the 6th to 12th accused is 
the recovery fo r G /66 money from  them . O f course there is another  
fa c t re levan t to  the case o f the 6th accused. W hen the police vis ited  
his res idence he was in com pany o f 2nd, 4th , and 5th, accused, 
th ree  key figu res connected to  the abduction and the detention of 
G.C .W . In the case o f the 9th accused, a ce llu la r phone was  
recovered from  him  and prosecution case was tha t it w as the  
ce llu la r phone used to g ive ca lls to  G .C .W ’s residence. There r was  
no p roo f o f the ownersh ip  o f th is phone but the possession o f this  
item  of com m unica tion wh ich had been used fo r communicating  
w ith  G .C .W ’s fam ily  w hen  coup led  w ith  the possess ion  o f 
Rs. 15,000,000 by the 9th accused is su ffic ien t to draw  a strong  
in fe rence tha t the 9th accused was also a party to the conspiracy  
to  abduct G .C .W  to ex trac t money from  his family.

Thus it is ou r v iew  tha t aga inst 1st to 5 th ;and 13th accused, 
there is su ffic ien t ev idence to draw  the irresistib le in ference that 
there was an ag reem ent am ong them  to abduct G .C .W  and to 
obta in a ransom  fo r h is re lease. Th is is a d irect reasonable  
in fe rence deducib le from  the ava ilab le evidence w ithou t the aid o f 
any presum ption . Thus the conv ic tions o f 1st to 5th accused and  
the 13th accused are conv ic tions based on legitimate, irresistib le  
in fe rences drawn from  the proved facts. W e there fore uphold the  
conv ic tions o f those accused fo r the charges o f conspiracy. The  
1st, 2nd, and 3rd accused have been convic ted fo r abducting  
G .C .W  and Nandasena. W e affirm  the ir convic tions on those  
counts. The 4th 5th and 13th accused have been convicted fo r 
abetting the 1st tp 3rd accused to  abduct G .C.W . W e affirm  the ir 
conv ic tions . The iearned tria l Judge has convic ted the 1st to  5th  
and the 13th accused fo r abetting a person unknown to the  
prosecu tion to com m it the o ffence o f extortion by demanding the  
ransom  from  Mrs.W .

The learned So lic ito r G enera l subm itted tha t the identity o f the  
person who gave the te lephone call to Mrs. W  was not known. In 
those c ircum stances the prosecu tion was unable to frame a charge  
aga ins t any accused fo r extortion . However it was c lear from  the  
ev idence tha t the call dem and ing the ransom  orig inated from  the  
place where G .C .W  was being deta ined, but there was no evidence  
tha t all accused were p resen t a t the tim e the ransom  was  
dem anded. It was there fo re  not poss ib le to frame charges against



the accused under section 32 o f the  Pena l Code. It w as in those  
c ircum stances th a t the  p rosecu tion  cha rged  a ll accused  fo r 
abetting a person unknown to  the p rosecu tion  to com m it-ex to rtion . 
On the in ferences to be drawn from  the  ava ilab le  ev idence we hold  
that the learned tria l Judge  has righ tly  conv ic ted  the  1st to  5th and  
the 13th accused fo r abe tting an unknown person to  com m it the  
offence o f extortion.

W ith regard to the 6th to 12th accused , the on ly  ev idence  
against them  was the police ev idence re la ting to the recovery o f 
G/66 money from  them  consequen t to s ta tem en ts  m ade by them  
and on being pointed ou t by them . The learned tria l Judge has  
accepted the police ev idence ra la ting to the recovery o f G /66 notes  
as re liab le evidence . On th is ev idence he has held tha t those  
accused had know ledge tha t G /66 notes were there in the p laces  
mentioned by them  and po in ted ou t by them . The rea fte r having  
considered the w ays in wh ich the accused cou ld have acqu ired  
such know ledge, the learned Judge had com e to the conc lus ion  
tha t the accused had such know ledge because they them se lves  
had put those notes in the p laces m entioned and po in ted ou t by  
them . On th is basis he has held tha t the  accused persons we re  in 
possession o f those G /66 m oney recovered from  them .

Possession o f such la rge quan tities  o f G /66 m oney w ith in  ten  
days a fte r the ransom  was paid rem ained unexp la ined a t the end  
of the tria l. In the  absence o f any exp lana tion  from  the 6 th, to 12th 
accused abou t the ir possess ion o f such la rge quan tities  o f G /66  
notes w ith in  such a sho rt tim e, the learned tria l Judge  has drawn  
from  the proved facts, a p resum ption  o f fa c t unde r section 114 o f 
the Evidence O rd inance , tha t 6 th to 12th accused  w e re  a lso persons  
who were  invo lved in the c rim ina l transaction  from  the stage o f the  
consp iracy up to the co llec tion  o f the  ransom . On th is  basis the  
learned tria l Judge  has conc luded tha t even the 6 th to 12th accused  
were gu ilty  o f the charges o f consp iracy to abduc t-and  to com m it 
extortion and the o the r o ffences com m ited  in the  sam e transaction .

The  legal va lid ity  (o r the co rrec tness) o f the learned tria l 
Judge ’s dec is ion to d raw  a p resum ption  under section 114 o f the  
Evidence O rd inance , was one o f the im portan t questions o f law  
argued before us in th is appea l. C ounse l o f both s ides who have  
very w ide know ledge and experience in the fie ld o f c rim ina l law and
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ev idence made the ir subm iss ions to us on tha t question o f law. All 
learned counse l fo r the accused appe llan ts argued (assum ing that 
the  police ev idence re la ting to  the recoveries was reliable) tha t the  
learned tria l Judge has erroneously chosen to draw  the more  
se rious presum ption , when in fac t and in law  the availab le evidence  
perm itted , if a t all, the draw ing o f the less serious presumption that 
the accused we re  on ly gu ilty receivers.

On the o the r hand the learned So lic ito r Genera l subm itted that 
the  genera l p rinc ip le laid down in section 114 o f the Evidence  
Ord inance , wh ich is ve ry  broad in its scope, perm itted the learned  
tria l Judge  to presum e from  the proved facts tha t those who were  
in unexp la ined possess ion o f large am ounts o f G /66 notes, w ith in  
such a sho rt time, cam e to possess those notes because they  
them se lves were parties to the consp iracy and the subsequent acts  
by wh ich the  ransom  was extracted from  Mrs. W.

The Evidence O rd inance , in the Chapte r re lating to the burden  
o f proof, con ta ins certa in  p rov is ions re lating to presumptions. A  
presum ptions is an in ference wh ich the Judges are d irected or 
perm ited to d raw  from  certa in  s ta tes o f facts in certa in cases and  
these presum ptions are g iven certa in  am ounts o f w e igh t in the  
sca le  o f p roo f. S om e p resum p tions  a re conc lu s ive  and  
irrebu ttab le .Som e presum ptions are presum ptions o f fact which  
can rebutted by facts inconsis ten t w ith  the presumed fact. In order 
to d raw  a presum ption there m ust be proof of certa in basic facts  
before Court. For instance, when it is proved that a boy is under 
tw e lve years o f age, the law d irects the Judge to draw the  
irrebuttab le p resum ption tha t such boy is incapable o f comm itting  
rape.

Section 114 o f the Evidence O rd inance which perm its the 
Court to presum e the ex istence o f a certa in facts reads as follows.

“The Court m ay presum e the existance of any fact which it 
th inks like ly to have happened, regard being had to the  
com m on course o f natura l events, human conduct and  
pub lic and priva te business in the ir re lation to the facts of 
the pa rticu la r case .”

E ight o f the m ost im portan t presum ptions o f fact tha t may be 
drawn under the genera l princ ip le laid down in the section are



given as illus tra tions o f the app lica tion  o f the p rinc ip le  laid
down in the section . Illustra tion(a) to the  sec tion  is as fo llows.

"The Court may presum e, tha t a man who is in possess ion  
of sto len goods soon a fte r the the ft os e ithe r the th ie f o r has  
received the goods know ing them  to be sto len , un less he  
can account fo r his possess ion .”

In o rder to d raw  the presum ption ind ica ted in th is  illus tra tion  
there must be proo f o f certa in  bas ic fac ts be fo re  Court. F irs tly there  
m ust be p roo f before Court as to the ow nersh ip  o f the  p roperty  in 
question. Second ly there m ust be proo f o f the  the ft o f tha t p roperty  
and th ird ly there m ust be ev idence o f the recen t possess ion  o f tha t 
property by the accused. Those proved fac ts then enab les the  
Court to draw, depend ing on the fac ts o f the  case, and in the  
absence o f a reasonab le exp lana tion from  the accused w ith  regard  
to his possession, a presum ption o f fac t w ith  regard to the fac t to  
be proved nam ely tha t the accused was e ithe r the th ie f o r a gu ilty  
rece iver o f sto len goods.

The c ircum stances in wh ich  the p resum ption  under section  
114 may be drawn are not lim ited to cases o f the ft and re ten tion o f 
sto len property. The decided cases ind ica te  tha t a p resum ption o f 
fact, under section 114, m ay be drawn connecting  accused persons  
to o ther offences as we ll. Thus in the  case o f The King v  William
Perera <3) it has been held tha t ve ry  recen t possess ion  o f property  
removed when a robbery was com m itted  coup led w ith  ev idence  
that on the n igh t o f the robbery the accused was seen in the v ic in ity  
of the scene o f the robbery w ith  severa l o the r m en ra ised, in the  
absence o f an exp lana tion , an ove rw he lm ing  presum ption  tha t the  
accused partic ipa ted in the robbery.

In the Ind ian case o f Saundraraj v  The State of Madya 
Pradesh(4) it has been held tha t in cases whe re  m urde r and  
robbery were shown to be part o f the  sam e transac tion , recen t and  
unexp la ined possess ion o f s to len  a rtic les , in the absence o f 
c ircum stances tend ing to show  tha t the  accused was on ly a 
receiver, wou ld not on ly be p resum ptive  ev idence on the charge o f 
robbery but a lso on the cha rge  o f murder.

Qfi Ariyasinghe and others v The Attorney-General 3 9 3

_______________________ (Gamini Amaratunga)______ __________________



394 Sri Lanka Law Reports [2004] 2  Sri L.R

W hen section 114 o f Evidence O rd inance is c lose ly exam ined, 
a ve ry  s ign ifican t fea ture , wh ich is h ightly re levant to the exercise  
o f the d iscre tion ava ilab le  to Court, Becom es apparent. In deciding  
to  p resum e the ex istence o f any facts, the Court can take into  
account the com mon course o f natura l events, human conduct and  
pub lic and private business in there relation to the facts o f the  
particu la r case. Those h igh ligh ted words indicate the guiding  
factor. Those words c learly  ind icate tha t the reasonableness and  
the correctness o f the Court’s decision to presume the existence of 
any fac t wou ld  depend on the particu la r facts o f tha t case. The  
question o f draw ing a presum ption o f fact is a matter to be 
cons idered on a case by case basis . The use o f the words ‘in the ir 
re la tion to the fac ts o f the case ’ prevents the courts from  laying  
down any genera l gu ide lines regarding the s ituations in which a 
Court may be jus tified  on draw ing a presum ption under section 114 
of the Evidence O rd inance. W hen a tria l Judge has presumed a 
fac t under section 114 o f Evidence O rd inance, it is the unenviable  
task o f an appe lla te  Court to exam ine the va lid ity o f the trial Judge ’s 
conclus ion in the light o f pa rticu la r facts o f the case.

The dec is ions o f the cases o f The King v  William Perera 
(supra), and Saundraraj v  The States of Madya Pradesh (supra), 
ind ica te tha t in those tw o  cases the Appe lla te Courts had, in the  
ligh t o f the fac ts o f those cases, endorsed the tria l Judges ’ 
dec is ions  to  p resum e fa c ts  unde r sec tion  114 o f Ev idence  
Ord inance .

A t the  a rgum en t before us cases were cited by the learned  
Counse l fo r the accused-appe llan ts where the Appe lla te Courts did  
no t endorse the tria l Judge ’s dec is ion to d raw  presum ptions under 
section 114 o r the  co rrec tness o f the  d irections g iven to the Jury  
regard ing the pe rm iss ib ility  o f draw ing presum ptions o f facts under 
section 114 o f the Evidence O rd inance.

In the case o f The King v  Lewishamy (5) the on ly evidence  
aga ins t the accused was the unexp la ined possesion by them  of 
certa in  p roperty  rem oved from  the prem ises attacked by the  
m em bers o f an un law fu l assembly. The tria l Judge ’s d irection was  
tha t from  th is  unexp la ined possess ion, it was open to the ju ry  to  
conc lude tha t the  accused we re  m em bers o f the unlaw fu l assembly



which attacked the prem ises where such p roperty  was kept. Th is  
was held to be a m isd irection and tha t the  accused  we re  not liab le  
to  be convic ted fo r be ing m em bers o f an un law fu l assembly.

In the case o f Cassim v  Udaya M annaffl 519, the accused  
was charged w ith  house breaking by n ight, the ft and in the  
alte rnative re tention o f s to len  property. It was the ev idence in the  
case, tha t on 14th January, 1943, som e o f the  goods sto len from  a  
house in M annar wh ich was burg led e igh t days ea rlie r w e re  found  
with the accused in Anuradhapura . The  ev idence w as tha t the  
accused was a hawker. The  learned M ag is tra te  has com e to the  
conclusion tha t possess ion by the accused on 14.01 .1943 a t 
Anuradapura o f p roperty  ob ta ined by a  bu rg la ry  com m itted  in 
M annar e igh t days be fo re  enab led h im  to d raw  the  in fe rence tha t 
the accused  had know ledge  th a t it w a s  s to le n  p rope rty . 
W ijewardana, J. (as he then was) cons ide ring  the  fac t tha t the  
accused was a haw ker and tha t the re  was no ev idence w ha teve r to  
show  tha t the accused was seen nea r the  bu rg led  house o r even in 
M annar at o r abou t the tim e o f the  bu rg la ry  he ld tha t it was no t safe  
in the c ircum stances o f the  case to  base a conv ic tion  fo r 
housebreakng and the ft on the iso la ted fac t o f the  re tention o f 
sto len property e igh t days later.

T hose  tw o  dec is io n s , w hen  com pa red  w ith  those  tw o  
dec is ions I have cons ide red  ea rlie r w he re  the tria l Judge s ’ 
decisions to d raw  p resum ptions under section 114 were upheld  
show the im portence a ttached by the appe lla te  Courts  to the facts  
of each case in dec id ing the co rrec tness o f the tria l C ou rt’s dec ision  
to d raw  an in ference under section 114 o f the Ev idence O rd inance .

In 1975, the Suprem e Court o r Sri Lanka in the case o f Don 
Somapala v The Republic of Sri Lanka (7> has made a sweeping  
sta tem ent wh ich appears to restric t the app lica tion o f the w ide  
gene ra l p rinc ip le  con ta ined  in sec tion  114 o f the  E v idence  
Ordinance. Tha t was a case where the accused - appe llan t was  
charged a lone on an ind ic tm en t fo r the m urder o f th ree pe rsons and  
the robbery  o f cash and jew e lle ry  va lued  a t R s .500 /- The  
prosecution case p resen ted at the non -sum m ary inqu iry  in the  
M agistra tes Court was tha t the accused  - appe llan t w ith  o the rs  had  
com m itted the murders. In the H igh C ou rt the accused-appe llan t
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was ind icted on basis tha t he a lone has comm itted the offence of 
murder. There was before Court medical evidence that at least two  
person had partic ipa ted in the a ttack on the deceased, and that 
severa l finger prin ts wh ich the Registrar o f F inger Prints was not 
able to identify, reasonab ly suggesting tha t more persons than one  
had hands on the k illing o f the deceased persons.

The learned tria l Judge summed up to the Jury that possesion  
by the accused o f a w ris t wa tch and a gold chain be longing to the 
deceased, presence o f the accused ’s palm  prints at the scene of 
the offence, possess ion o f a sword by him and his conduct on the  
date o f his a rres t were m atters wh ich they could take onto  
cons ide ra r io n  aga in s t the  accused . The sum m ing up then  
con tinued as fo llows. “ In a case where murder and robbery has  
been shown, as in th is case, to  form  part o f the same transaction, 
recent and unexp la ined possession o f the sto len property w ill be  
presum ptive ev idence aga ins t a person on a charge of robbery and  
wou ld s im ila rly be ev idence aga inst him on a charge o f murder.”

Com m enting on th is the Suprem e Court has stated as follows, 
“The Court may presum e tha t a man who is in possession o f stolen  
goods, soon a fte r the theft, is e ithe r a th ief, o r has received goods  
know ing them  to be sto len , un less he can accoun t fo r its 
possess ion. Th is is a p resum ption wh ich a Court m av o r may not 
draw  depend ing on the c ircum stances o f the case. There is no 
‘s im ila r ’ p resum p tion  tha t a m urde r com m itted  in the sam e  
tra n sa c tio n  w as com m itted  by the pe rson  who had such  
possess ion. There is no presum ptive proof of th is” , (emphasis  
added)

An exam ina tion o f the facts in Som apa la ’s case, as set out in 
the judgm en t o f Suprem e Court, shows tha t there was no evidence  
tha t the sword recovered from  the accused had been used to in flict 
the fa ta l in juries on the deceased. The medical evidence showed  
tha t p robab ly a t least two persons have partic ipated in the killings. 
The presence of many o the r finge r prints at the scene which were  
not dec ipherab le  ind ica ted tha t those prints could have come from  
o the r persons who partic ipa ted in the attack. The Supreme Court’s 
find ing tha t the ju ry  was not jus tified  in find ing tha t the accused was  
the m urdere r is de fens ib le  on those specia l fa c ts . The Supreme  
Court has a ffirm ed the accused ’s conviction for robbery, which  
shows tha t the Court has based its conclusion on the presumption



drawn under section 114.
C om m en ting  on the  dec is io n  in S om apa la ’s case  

Coom araswam y has sta ted tha t “Th is case seem s to restric t the  
discre tionary power in the  C ou rt under sec tion  114 and to overlook  
the fac t tha t section 114 (a) is on ly  an illus tra tion o f the p resum ption  
tha t may be drawn under section 114.” (Law  o f Ev idence Vol II Book
1 p.3 r5) In the case o f Attorney-General v  Seneviratne (®) the  
accused was charged w ith  the m urde r o f tw o pe rsons and the  
robbery o f bags o f peppe r wh ich we re  in the deceaseds ’ house. 
There was ev idence tha t on the n igh t o f the murder, the accused a t 
a po in t wh ich was th ree quarte rs  o f a m ile  aw ay from  the  
deceaseds ’ house loaded bags o f peppe r be long ing  to  the  
deceased into a ca r a t 11.30 p.m . The re  was a tria l o f peppe r seeds  
from  the deceaseds ’ house up to the po in t w here the  bags were  
loaded into the car. Two b lood s ta ined foo t prin ts, pos itive ly  
identified as the accused ’s foo t prin ts, w e re  found inside the  room  
where the dead bod ies o f the deceased persons we re  found. A  pa ir 
of shoes recovered from  the  accused had s ta ins o f hum an blood. A  
bunch o f keys be long ing  to the  deceaseds ’ househo ld  was  
recovered on a s ta tem en t m ade by the accused. The re  was also  
evidence suggesting tha t one w eapon cou ld  have caused the  
in juries found on the two dead bod ies. The accused ’s pos ition at 
the tria l was that he was not gu ilty  and knew  noth ing abou t the  
whole incident. The sum m ing up did not con ta in  any re ference to a 
presumption o f fact to be drawn under section 114 o f the Ev idence  
Ordinance.

W eerara tna, A .C .J. de live ring  the m a jo rity  judgem en t o f the  
Supreme Court in appea l filed by the A tto rney-G enera l sga inst the  
decision o f the Court o f Appea l acqu itting  the accused on the two  
counts o f m urder held tha t the ava ilab le  c ircum stan tia l ev idence  
which was o f s trong and com pe lling  na tu re  im p lica ted the accused  
on all three coun ts o f the ind ictm ent. Convic tions fo r m urder 
entered by the H igh Court aga ins t the accused were restored by  
the Suprem e Court. In his Judgem en t W eera ra tna , A .C .J. referred  
to the facts in Som apa la ’s case and expressed the v iew  tha t the  
ruling in tha t case shou ld be con fined to the specia l facts o f tha t 
case. H is Lordsh ip added tha t a trie r o f fac ts is entitled to conclude  
tha t “where  m urder and robbery fo rm  part o f the sam e transaction
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the person who com m itted the robbery com m itted the murder a lso. 
The va lid ity  o f such a conclus ion depends on the facts o f the  
transaction .” A G . v Seneviratne (supra)

Thus it is qu ite  c lea r from  the cases I have referred to above, 
th a t the va lid ity  o f any in ference as to the ex istence o f any facts, 
drawn from  the proved facts , depends on the facts o f the particu lar  
case. The broad genera l princ ip le , couched in broad language  
g iv ing a w ide d iscre tion to  a trie r o f fac t to  be used, having regard  
to  the com mon course o f natura l events, hum an conduct and public  
and priva te business in the ir re la tion to  the facts o f a particu lar 
case, canno t be curta iled o f restric ted by reference to an illustration  
prov ided to illus tra te the app lica tion o f the genera l princip le laid  
down in section 114 o f the Evidence O rd inance.

In Cassim v  Udaya Mannar (supra) W ijeyawardene, J. (as he 
then was) c ited w ith approva l the fo llow ing passage from  Taylor on  
Evidence wh ich shows tha t the app lica tion o f the genera l princip le  
con ta ined in section 114 and the p resum ption to be drawn  
the reunde r is not con fined to any particu la r ca tegory o f offences.

“The presum ption is not con fined to cases o f the ft bu t applies  
to all crim es even the m ost pena l. Thus on ind ictm ent for arson  
proo f tha t p roperty  wh ich was in the house a t the time it was burnt, 
was soon a fte rwords found in the possession o f the prisoner has 
been held to ra ise a p robab le presum ption tha t he was present and  
concerned in o ffence. A  like in ference has been raised in the case  
of m urder accom pa ined by robbery, in the case of burg lary and in 
the case o f possess ion o f a quantity o f counterfe it money.” (12th  
Ed.- para 142 em phasis added)

Section 114 o f Evidence O rd inance is a reproduction of 
section 114 o f the Indian Evidence Act, drafted by Jam es F itzjames  
S tephen, Q .C . In m oving the d ra ft A ct before the Legislative  
Council on 5th March 1872, he had stated that he had put into  
w riting wha t he had to say on the sub ject dea lt w ith in the Act and  
tha t he p roposed to pub lish wha t he had w ritten by way of a 
com m enta ry  upon o r in troduction to, the Act itself. His notes have 
been subsequen tly  pub lished under the title “An Introduction to the 
Ind ian Evidence Act. The  P rinc ip les o f Jud ica l Ev idence .” In this  
work referring to secton114 he has sta ted as fo llows. “ It declares,



in section 114, tha t the C ou rt m av in a ll cases w ha teve r d raw  from  
the fac ts  be fo re  it w ha te ve r in fe rences it th in ks  ju s t.” (2nd  
im pression 1904, page 181, em phas is  added)

The words ‘m ay in all cases w ha teve r d raw ’ in the  above  
quotation ind icate tha t S tephen in tended to  m ake section 114 
applicab le, when it is to be invoked in crim ina l cases, to  all o ffences  
w ithout lim iting it to any ca tegory o f o ffences. W ith the wo rds used  
in section 114 S tephen has e ffec tive ly  g iven express ion to his  
intention.

Thus the ca tegories  o f o ffences in respec t o f w h ich  a 
presumption under section 114 may be drawn are not restric ted or 
closed. The Courts are left w ith  an un fe tte red d iscre tion  in all cases  
to presume, if so advised, the ex is tence o f any fac t ‘ wh ich it th inks  
likely to have happened, regard be ing had to the com m on course  
of natura l events , human conduc t and pub lic and priva te  business  
in the ir re lation to the fac ts o f the pa rticu la r case ’.

W e there fo re  hold tha t on the p roved facts o f th is case, it was  
open to the learned tria l Judge to draw , in h is d iscre tion , any  
presum ption o f fact, hav ing due regard to  the  pa rticu la r facts o f this  
case.
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In the ins tan t case p roo f o f the  bas ic  fac ts  necessary fo r a 
Court to  cons ide r the  app lica tion  o f the  princ ip le  con ta ined in 
section 114 we re  before Court. The re  was p roo f tha t G .C .W  was  
abducted; a ransom  was dem anded fo r h is re lease; the ransom  
was paid; G .C .W  was the rea fte r re leased and w ith in  a period o f 
less than ten days from  the paym en t o f ransom  large quan tities o f 
currency notes used to pay the ransom  were  recovered from  the  
possession o f the 6th -12th accused - appe llan ts  in c ircum stances  
show ing that they had e ffective con tro l o f the money recovered  
from  them . The learned So lic ito r-G ene ra l subm itted  tha t if the 6 th to 
12th accused were innocen t rece ive rs o f those cu rrency notes it 
was w ith in the ir pow er to o ffe r an innocen t exp lana tion  regard ing  
the ir possess ion. Tha t w as w ha t Chand ra la l Perera had done.

The learned So lic ito r-G ene ra l po in ted ou t the ‘fac ts o f the  
pa rticu la r c a se ’ w h ich  ju s tif ie d  th e  d raw in g  o f the  h ig he r
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presum ption tha t the 6 th to  12th accused too were perpetra tors of 
the  main o ffences se t ou t in the ind ictm ent. The fo llow ing were the  
fac ts se t ou t by him .
I The  m anner in wh ich G .C .W  was abducted and deta ined  

ve ry  c lea rly  showed tha t the  entire  opera tion had been well 
planned and ca re fu lly  though t of.

II The fac ts  su rround ing the  abduction , detention and the  
co llec tion o f ransom  c learly showed the invo lvem ent o f 
severa l persons in the entire  operarion which inevitably  
leads to  the  conclus ion tha t they had acted w ith prio r 
a rrangem ent and agreem ent. In o the r words tha t there was  
an ag reem en t be tween all accused to act toge ther fo r 
com m on purpose in com m itting o r abetting an offence.

III Soon a fte r the  ransom  was paid w ide public ity was given to  
the series num ber and the seria l num bers of the currency  
notes used to pay the ransom  and the public were warned  
not to keep o r dea l w ith  tha t money and the possession o f 
such m oney would expose the  possessor to a crim ina l 
prosecution .

IV The m anner in wh ich the money was concea led eg. buried  
in s ide  houses , s ta cked  ins ide  the  inne r pa rts  o f a 
refrigerator, in the bottom  part o f a tab le fan, inside a flower 
po t s tand kep t ins ide a house, in a bag o f paddy etc. 
showed the consc iousness o f the possessors tha t the 
m oney tha t was in the ir possession was the ransom money  
and the  desire of the possessors to conceal the money to  
avo id easy detection a t the sam e time keeping the ir c lose  
con tro l ove r the money.

The learned So lic ito r-G ene ra l subm itted tha t when G.C.W . 
was abducted and de ta ined those persons who partic ipated in 
those acts faced a g rave risk. In the even t o f detection they were  
liab le to be exposed to serious penal consequences. Collecting the  

. ransom  m oney from  Mrs. W  was in itse lf a rjsky operation as the  
poss ib ility  o f po lice in te rven tion was there. The abductors have  
faced all those risks and acted w ith lot o f sacrifice to co llect the  
huge am oun t o f ransom  m oney fo r the ir personal gain.



The to ta l am oun t o f G /66 notes recovered from  6th to  12th  
accused exceeds Rs. 75 lakhs. Th is  is more than one th ird  o f the  
total ransom  money. The learned So lic ito r-G ene ra l asked ‘can any  
reasonable man eve r im ag ine o r th in k  tha t the  abducto rs have  
lavish ly g ifted one th ird o f the ir ‘hard ea rned ' m oney to  a  se lected  
few  who had no hand w ha tsove r in the  abduction  and the  
subsequent co llec tion o f the  ransom ’? Th is  po in t w as w e ll taken. 
W hen the fac ts o f th is  case are v iewed in the ligh t o f o rd ina ry  
hum an conduc t, e xpe rie n ce  and  com m on  sense , th e  on ly  
reasonable in ference deduc ib le  is tha t the 6th to  12th accused  
came to possess those G /66 m oney recovered from  them  on the ir  
own accoun t as the ir ind iv idua l share rece ived fo r the ir partic ipa tion  
in the consp iracy to com m it abduction  and exto rtion  and the o the r 
offences com m itted in the  sam e transaction . A s  Ra ja ra thnam . 
J,has observed in the case  o f Saundranayagam v  Dayapala. (9> 
‘T h e  law  does not p lace the C ou rt in a da rk  room  so to speak  
forb idd ing it to  use its com m on sence and en jo in ing  it to  be a lways  
a doubting Thom as.”

If there was an innocen t exp lana tion  fo r the ir possess ion  o f 
such large am ounts o f G /66 notes, one would expec t the accused  
to g ive tha t exp lana tion in o rde r to excu lpa te  them se lves. O f course  
they are not bound to prove the ir innocence . Bu t when such strong  
incrim inating ev idence is tendered aga ina t a person fac ing such  
serious charges, and if tha t person has an innocen t exp lanation , 
the o rd inary hum an conduc t is to tende r tha t exp lana tion in o rde r to  
exculpate h im self. W hen strong prima facie ev idence is tendered  
aga inst a person, in the absence o f a reasonab le exp lana tion  
prima facie ev idence wou ld  becom e presum ptive . - A G . v Seetin 
(Supra). In the absence o f any such exp lana tion , on the fac ts of th is  
case, the  lea rned  tr ia l Judge  w as ju s tif ie d  in d raw in g  the  
presum ption tha t even the 6 th to 12th accused  we re  gu ilty  
partic ipants o f the offences w ith wh ich  they were charged. On the  
facts o f th is case, it is poss ib le  to say tha t it was the on ly irres istib le  
in ference to be drawn from  the proved facts. W e the re fo re  hold tha t 
it was open to the learned tria l Judge, in the exerc ise o f the w ide  
d iscre tion ava ilab le  to him  in te rm s o f the genera l p rinc ip le  
conta ined in section 114 o f Ev idence O rd inance , to d raw  the  
presum ption tha t even the 6th to 12th accused we re  not mere guilty  
rece ivers but were the pe rpe tra to rs o f o ffences o f consp iracy and
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the  o ffences o f abe tm en t o f abduction and extortion. W e therefore  
upho ld the  learned Judge ’s conclus ion tha t the 6 th to 12th accused  
- appe llan t were gu ilty o f the o ffences o f conspiracy and abetment 
o f abduction and extortion.

A t the hearing o f the appea l, the learned Sen ior counsel fo r  
the 2nd, 3rd, 5th, 8th and 12th accused did not contest the  
conv ic tions o f those accused but made legal subm ission to  
persuade us to  hold tha t the ir legal liab ility is less than the liability  
im posed on them  by the learned tria l Judge. The decision o f those  
accused not to  con tes t the va lid ity  o f the ir convictions indicate the ir 
com p lic ity  in the crim ina l transaction fo r wh ich they were charged. 
However desp ite the ir dec ision not to con test the convictions, we  
have considered the evidence aga inst them  to sa tis fy ourselves  
abou t the correc tness o f the ir convic tions and we have already  
given ou r conc lus ions fo r uphold ing the ir convictions.

W e also took specia l care not to utilize the position taken by 
the 2nd, 3rd, 5th , 8th and 12th accused aga inst the o ther accuseds  
represen ted by the o the r counse l. W e have considered the  
ev idence ava ilab le  aga ins t the o the r accused to sa tis fy ourselves  
abou t the correc tness o f the ir conv ic tions and we have already  
g iven ou r conc lus ions even w ith  regard to  the ir convictions.

The o the r im portan t legal a rgum en t ra ised by all counse l was  
w ith  regard to the app licab ility  o f section 355 o f the Penal Code to 
the fac ts o f th is  case. A ll counse l contended tha t the prosecution  
has not p roved the ingred ien ts necessary to estab lish an offence  
unde r section 355 o f the Pena l Code. They contended that, if a t all, 
the fac ts p roved by the  prosecu tion estab lished an offence under 
section 356 o f the Pena l Code and there fo re  the learned Judge ’s 
dec is ion  to conv ic t all accused fo r an o ffence under section 355 of 
the Pena l Code w as w rong in law. Section 355 o f the Penal Code  
reads as fo llows.

“ W hoeve r k idnaps o r abducts any person in o rde r tha t such  
person m ay be m urdered o r m ay be so d isposed o f as to be put 
in dange r o r be ing murdered, sha ll be punished w ith rigorous  
im prisonm ent fo r a te rm  wh ich m ay extend to twenty years and  
sha ll a lso be liab le to fine .”



In o rde r to p rove an o ffence under th is  section , it is necessary  
to prove tha t the accused had the in ten tion a t the tim e o f abduction  
that the person abducted shou ld  be m urdered o r wou ld  be so  
disposed o f as to be pu t in dange r o f be ing m urdered . It is the  
burden o f the p rosecu tion to p rove tha t the  accused had tha t 
particu lar in tention a t the tim e they  abduc ted  the  v ic tim . T ha t 
in tention m ust be an unequ ivoca l in ten tion . It ca n n o t be cond itiona l.

Section 355 o f the Pena l Code is iden tica l to  sec tion  364  o f the  
Indian Penal Code. In the Ind ian case o f Nedo Kar v  The State <1°) 
it has been held tha t in o rde r to b ring hom e a charge under section
364, the Judge o r Ju ry  m ust be sa tified tha t a t the  tim e when the  
accused took away the deceased, they had the in ten tion to cause  
his death. In Tondi v  The  State of Uttara Pradesh(11) the re  was no  
evidence tha t a t the tim e o f the  abduction  the accused had the  
in tention to m urder the deceased  o r to d ispose o f h im  as to be put 
in danger o f be ing m urdered. It w as held tha t a  conv ic tion  under 
section 364 was not warran ted .

In Samundarv The Emperor (12> it w as held tha t section 364  
has no app lica tion when the in ten tion to m urde r was no t in 
existence a t the tim e o f abduction . The  sec tion  is not app licab le  
where the ob ject of the abduc to r was to hold the abducted  person  
to ransom . In such a case the abduc to r is liab le  to  be convic ted  
under section 365. In Bahadur Ali v The Emperor (13) the accused  
who w rong fu lly  enticed a young wom an on the p re tex t o f ta lk ing  her 
to a police sta tion, w rong fu lly  con fined he r w h ils t he nego tia ted  w ith  
her re la tives fo r the paym en t o f a sum  of m oney wh ich  was  
practica lly her ransom . It was held tha t his act fe ll under section
365.

Section 365 o f the Ind ian Pena l Code is iden tica l to  section  
356 o f ou r Penal Code. It reads as fo llows.

“W hoever k idnaps o r abduc ts  any person w ith  in ten t to cause  
that person to be secre tly  and w rong fu lly  con fined sha ll be 
pun ished w ith im prisonm ent o f e ithe r descrip tion  fo r a te rm  
which m ay ex tend to seven years and sha ll a lso  be liab le to  
fine.”

All learned counse l fo r the accused -appe llan ts  inv ited our 
attention to section 356 and subm itted  tha t assum ing tha t the  
prosecution ev idence is accep ted , the o ffence m ade ou t by the
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evicence was an offence under section 356 o f the Penal Code and  
not the offence under section 355 se t out in the Indictment.

It is very c lea r from  the ev idence availab le in th is case, tha t the  
ob jec t o f the abductors was to hold G .C.W . to ransom . Subsequent 
events confirm  th is. The abductors have not stated that they were  
go ing to kill G .C .W  o f the ransom  was no t paid. W ha t they have  
said was tha t if the ransom  was not paid they were going to take  
him to Battica loa and tha t it wou ld be the end. It is there fore c lear 
tha t on the ava ilab le ev idence one cannot conclude that a t the time  
G .C .W  was abducted, the abductors had the intention to kill G .C.W . 
Accord ing ly it is our considered v iew  that the prosecution has fa iled  
to  make ou t a case fa lling under section 355 o f the Penal Code. W e  
the re fo re  hold tha t the conv ic tions o f the 1st to  3rd accused fo r 
com m itting an o ffence under section 355 o f the Penal Code and the  
conv ic tions o f the 4th to 13th accused fo r abetting the 1st to  3rd  
accused to com m it an o ffence under section 355 o f the Penal Code  
are not tenab le  in law.

W e are sa tis fied tha t on the ava ilab le  evidence, the 1st to  3rd  
accused -a ppe lla n ts  cou ld  have been  righ tly  conv ic ted  fo r 
com m itting an o ffence under section 356 o f the Penal Code. W e  
the re fo re  se t as ide the  convic tion o f the 1st to  3rd accused fo r an  
offence under section 355 and substitu te there fore a  conviction  
under section 356 o f the Penal Code. In consequence, the  
conv ic tions o f the 4th to 13th accused-appe llan ts fo r abetting the  
com m iss ion o f an o ffence under section 355 o f the Penal Code are  
hereby se t as ide and a convic tion o f the 4th to 13th accused fo r  
abetting an o ffence under section 356 is substitu ted therefore .

W e now turn to the question o f the sentence. The learned tria l 
Judge has given, fo r each offence, the maximum  sentence of 
im prisonm ent p rescribed by law. On the facts of this case, the  
accused-appe llan ts deserve it. In the recent past a new wave in 
crim e has em erged in Sri Lanka: C rim ina ls have s ta rted 'to  kidnap  
or abduct persons w ith a v iew  to get huge am ounts of money as 
ransorp. The Indian Parliam ent has brought an am endm ent to the 
Ind ian Penal Code to deal w ith a s im ila r s itua tion tha t has emerged  
in India in the recen t past. Section 364 A o f the Indian Penal Code,



inserted by Act No. 42  o f 1993 and subsequen tly  en la rged by Act 
No. 24 o f 1995 reads as fo llows.

“W hoever k idnaps o r abduc ts  any person o r keeps a person in 
detention a fte r such k idnapp ing o r de ten tion  and th rea tens to  
cause death o r hurt to  such person o r by his conduc t g ives rise  
to a reasonab le apprehension  tha t such person m ay be pu t to  
death o r hurt o r causes hurt o r dea th  to such person in o rde r  
to compel the G overnm ent, any fo re ign  s ta te  o r in te rna tiona l, 
in te r-governm enta l o rgan iza tion o r any o the r person to do o r  
absta in from  do ing any act o r to pay a- ransom , sha ll be  
punishable w ith death, o r im p risonm en t fo r life, and sha ll a lso  
be liable to fine .”
The im portant th ing to be noted is the sen tence prescribed by  

this new section . It is ou r v iew  tha t the tim e has com e fo r our 
Legislature to cons ide r w he the r a s im ila r am endm en t to ou r Penal 
code is necessary and desirab le  to a rres t th is  new  wave o f crim e  
emerg ing in Sri Lanka.

The learned tria l Judge has d irec ted  tha t all sen tences o f 
im p risonm en t im posed  on th e  a ccu sed -a ppe lla n ts  sha ll run  
consecutive ly. A ll lea rned counse l fo r the accused -appe llan ts  
addressed us on th is  aspect. They con tended tha t a ll o ffences have  
been com m itted in the  course o f the  sam e transac tion  and  
therefore the learned tria l Judge  shou ld  have o rde red  tha t the  
sentences o f im prisonm ent im posed by h im  sha ll run concurrently. 
The learned counse l inv ited us to g ive a d irec tion  (if w e  upho ld  the  
convic tions and the sen tences) tha t the sen tences o f im prisonm ent 
shall run concurrently.

Section 67 o f the Pena l Code lim iting the pun ishm en ts  fo r 
offences reads as fo llows.

“W here  anyth ing wh ich  is an o ffence is m ade up o f parts, any  
of wh ich parts is itse lf an o ffence, the o ffende r sha ll no t be  
pun ished w ith the pun ishm en t fo r more than one o f such  
offences un less it be so exp ress ly  p rov ided.
W here anyth ing is an o ffence fa lling  w ith in  tw o o r more  
separa te  de fin itions o f any law  in fo rce fo r the tim e be ing by  
wh ich  the o ffences are de fined o r pun ished ; o r
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W here severa l acts o f wh ich one o r more than one, wou ld by  
itse lf o r them se lves constitu te  an offence, constitu te when  
com bined a d iffe ren t o ffence; The offender shall not be  
pun ished w ith a more severe pun ishm ent than the Court which  
tries  him  cou ld award fo r any such offence.”
Th is  provision con ta ins a rule o f substantive law based on the  

princ ip le tha t no man can be pun ished tw ice fo r the same offence. 
The section regu la tes the measure o f punishment. Illustration (a) to  
section 67 shows tha t the  firs t paragraph o f the section is 
app licab le  to s itua tions where there is repetition in the same  
transaction  o f seve ra l c rim ina l acts o f exactly the same character 
such as a num ber o f b lows on one person o r the the ft o f several 
artic les in one house breaking. In th is case there were two  
consp irac ies , and abe tm ent o f abduction and extortion. Those  
o ffences do not fa ll w ith in th is  lim b o f the section. The 1st to 3rd  
accused have abducted G .C .W . and Nandasena a t the sam e time  
and in the sam e transaction . Illustra tion (b) to the section shows  
tha t w hen the sam e offence is com m itted a t the sam e tim e against 
two d is tinc t persons, the p rinc ip le se t ou t in the 1st limb o f section  
67 has no app lica tion . Thus the firs t limb o f section 67 is not 
app licab le  to the o ffences w ith wh ich the accused-appe llan ts were  
charged.

The second limb of section 67 prov ides tha t where anyth ing is 
an o ffence fa lling w ith in  two or more separa te defin itions o f law in 
fo rce fo r the tim e being the o ffender shall not be punished w ith a  
more severe pun ishm ent than tha t wh ich the Court wh ich tries him  
w ill award in any one o f such offences. A s im ila r provis ion is 
con ta ined in section 9 o f the in terpre ta tion O rd inance.

The  case o f Jayanetti v  Mitrasena(u ) p rov ides a good  
exam ple o f the app lica tion of th is section. In tha t case the appellant 
in h is Return subm itted under the Income Tax O rd inance om itted to  
show  in his Return an income o f Rs. 12,126/-. Th is  om ission was  
pun ishab le  under section 92(1) o f the Income Tax O rd inance. He 
was charged under th is  provision. Under section 90(2) making a 
fa lse return was also a pun ishab le offence. On the basis o f the  
sam e om iss ion the appe llan t was also charged under section  
90(2). The M agistra te who convic ted him fo r both o ffences imposed



the maximum  fine fo r both offences. In appea l W eeram antry , J. 
held tha t the sam e ‘ac t’ (om iss ion) gave rise to both offences and  
the appe llan t shou ld  be pun ished in respect o f on ly  one o ffence  
carrying the heav ie r penalty.

In the p resen t case the o ffences w ith  wh ich  the accused  
appellants were charged we re  no t o ffences wh ich  fa ll in to the  
category o f o ffences con tem p la ted  in the 2nd limb o f sction 67. The  
3rd lim b o f section 67 app lies  to cases whe re  there are seve ra l acts  
when ind iv idua lly  taken  are  them se lves  o ffences becom e a 
different o ffence when a ll acts are com bined . The princ ip le  invo lved  
in the 3rd limb is tha t if the  accused is found gu ilty  o f a g rea te r  
offence he cannot a lso be g iven a separa te  sen tence fo r a m inor 
offence covered by the g rea te r o ffence . In the ins tan t case there  
are no such o ffences.

Accord ing ly  it is ou r v iew  tha t section 67  has no app lica tion  to  
the charges fram ed in th is  case. Fo r the separa te  o ffences  
comm itted by the accused -appe llan ts  separa te  pun ishm en t cou ld  
be given and the learned tria l Judge had the d iscre tion  to m ake the  
sentences o f im prisonm ent consecu tive .

The learned tria l Judge in com ing to his conc lus ions has  
p rope rly  e va lua ted  the e v id ence  hav ing  cons ide red  the  
contrad ic tions marked and the om iss ions h igh ligh ted a t the trial. 
We are o f the v iew  that, excep t as ind ica ted above, there is no  
necessity to in terfe re w ith  the conv ic tions and the sen tences o f the  
accused-appe llan ts . W e there fore , sub jec t to the varia tions m ade  
by us, affirm  the conv ic tions and the sen tences o f the accused - 
appellants and d ism iss the ir appea ls . For the sake o f c la rity we  
append hereto a schedu le  ind ica ting the substitu ted sen tences of 
the accused-appe llan t.

W e fina lly w ish to p lace on record ou r apprec ia tion o f the  
valuable ass is tance rendered to us by all learned Counse l who  
appeared in th is appea l before us.
FERNANDO, J. - I agree.

Appeal dismissed subject to variations.
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SCHEDULE OF SENTENCES

CA 147- 159 /1999 
H.C. Colombo 01/1999

1. I. P.G. Ariyasinghe

Count 1 
Count 2 
Count 3 
Count 4 
Count 17

10 years Rl 
7 years Rl - 
7 years Rl - 
7 years Rl - 
7 years Rl -

Rs. 50000/- fine in default 6 months SI 
Rs. 50000/- fine in default 6 months SI 
Rs. 50000/- fine in default 6 months SI 
Rs. 50000/- fine in default 6 months SI 
Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.

2. Ruwan Kumara Ranasinghe

Count 1 
Count 2 
Count 3 
Count 4 
Count 18

10 years Rl 
7 years Rl - 
7 years Rl - 
7 years Rl - 
7 years Rl -

Rs. 50000/- fine in default 6 months SI 
Rs. 50000/- fine in default 6 months SI 
Rs. 50000/- fine in default 6 months SI 
Rs. 50000/- fine in default 6 months SI 
Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.

3. Anil Kaluarachchi

Count 1 10 years Rl - Rs. 50000/- fine in default 6 months SI
Count 2 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 3 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 4 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 19 7 years Rl - Rs. 50000/-fine in default 6 months SI

Sentences to run consecutively.

4. Victor Ratnatilaka

Count 1 10 years Rl - Rs. 50000/- fine in default 6 months SI
Count 2 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 5 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 20 7 years Rl - Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.

5. Kapila Kumaratunga

Count 1 10 years Rl - Rs. 50000/- fine in default 6 months SI
Count 2 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 6 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 21 7 years Rl -  Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.



CA Ariyasinghe and others v. The Attorney-General
(Gamini Amaratunga) _______

6 . D. M. Herath Banda

Count 1 10 years Rl - Rs. 50000/- fine in default 6 months SI
Count 2 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 7 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 22 7 years Rl - Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.

7. Pradeep Janaka

Count 1 10 years Rl - Rs. 50000/- fine in default 6 months SI
Count 2 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 8 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 23 7 years Rl - Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.

8. Nelson Mahinda

Count 1 10 years Rl - Rs. 50000/- fine in default 6 months SI
Count 2 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 9 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 24 7 years Rl - Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.

9. H. A. Senarath alias Jayalath

Count 1 10 years Rl - Rs. 50000/- fine in default 6 months SI
Count 2 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 10 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 25 7 years Rl - Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.

10. Chaminda Sisira Kumara

Count 1 1 0  years Rl - R s. 50 0 0 0 /- fine in default 6 months SI
Count 2 7  years Rl - R s. 50 0 0 0 /- fine in default 6 months SI
Count 1 1  7  years Rl - R s. 5 0 0 0 0 /-fine in default 6 months SI
Count 26 7  years Rl - R s. 50 0 0 0 /- fine in default 6 months SI

Senten ces to run consecutively.

1 1 .  H. A. Sum angala

Count 1 10  years Rl - R s . 50 0 0 0 /- fine in default 6 months SI
Count 2 7  years Rl -  R s . 50 0 0 0 /- fine in default 6 months SI
Count 1 2  7  years Rl - R s. 50 0 0 0 /- fine in default 6 months SI
Count 2 7  7  years Rl - R s. 50 0 0 0 /- fine in default 6 months SI

Senten ces to run consecutively.
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12. Asanka Priyankara Perera

Count 1 10 years Rl - Rs. 50000/- fine in default 6 months SI
Count 2 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 13 7 years Rl - Rs. 50000/-fine in default 6 months SI
Count 28 7 years Rl - Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.

13. Ajith Rohana Perera

Count 1 10 years Rl - Rs. 50000/- fine in default 6 months SI
Count 2 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 14 7 years Rl - Rs. 50000/- fine in default 6 months SI
Count 29 7 years Rl - Rs. 50000/- fine in default 6 months SI

Sentences to run consecutively.

Sentences of all accused to take effect from the date 
of conviction by the High Court that it 6/12/1999.
Note by Editor:

The Supreme Court on 5.9.2005 in S.C. Spl.LA 121,122,123, 127/4 
refused special leave to appeal to the Supreme Court.




