
Sumanasiri v. Tillekeralne Banda ■155

1971  Present: S ilva, S .P .J ., an d  S a m eraw ick ra m e, J.

M . S U M A N A S I R I , A p p e lla n t, and R .  M. T I L L E K E R A T N E  B A N D A ,
R e s p o n d e n t

8 . G. 315187 (F )— D . G. Kandy, 6437

Kandyan Law Declaration and Amendment Ordinance (Cap. 59)—Sections 2 (a), 
4, 5 (l)  (d)—Deed ojgift—Bevocability.

A Kandyan gift which was oxocutcd after the commencement o f  the Kandyan 
Law Declaration and Amendment Ordinanco, although it purportod to ba 
“  absoluto and irrevocable’ ’ , did not contain a special clause o f renunciation 
expressed in the particular manner stated in section 5 (I) >d) o f the Ordinance. 
There was apponded to the deed a condition requiring Iho donco to render 
to the doner all needful assistance during the poriod o f her natural life.
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Hild, that tha d jx l created a gift that wi3 revocable. It could not bo 
conteadad thit, by virtue o f the condition relating to the porforraonco o f  
certain services, the daxl wa3 nat o gift within the meaning o f section 2 (o) 
o f tho Kandyan Law Declaration and Amendment Ordinance.

A p p e a l  fr o m  a  ju d g m e n t o f  th e  D is t r ic t  C o u rt, K a n d y .

77. D . Gunasekera, w ith  17. S. Weerasooria, f o r  th e  1st a d d ed  d e fe n d a n t- 
a p p e lla n t .

T . B . Dissanayake, fo r  th e  p la in tiff -r e sp o n d e n t.

Cur. adv. vult.

M a r ch  9 , 1971 . G . P . A . S il v a , S .P .J .—

T h is  w a s  a  p a r t it io n  a c t io n  in  w h ich  th o  o n ly  co n te s t  w a s re g a rd in g  
th e  in te re s ts  w h ich  the p la in tiff  c la im ed  th r o u g h  o n e  R a n k iri w h o  w a s  
a lle g e d  to  h a v e  g ifte d  h er in terests  u p o n  a  d>-ed o f  g if t  N o . 10S50 d a te d  
1 3 .2 .1 9 1 7  to  K a lu  B a n d a , th e p la in t if f ’s  im m e d ia te  p red ecessor  in  t it le . 
T h e  f ir s t  a d d e d  d e fen d a n t, w h o  is th e  a p p e lla n t , c la im ed  th e  in terests  o f  
R a n k ir i  as a g a in st th e  p la in tiff-r e sp o n d e n t o n  th e  g ro u n d  th a t  th e  sa id  
d e e d  o f  g i f t  w as r e v o ca b le  a n d  th a t  th e  sa id  R a n k ir i in fa c t  r e v o k e d  i t  
b y  d e e d  N o . 15218 o f  16 .9 .1970  a n d  th e re a fte r , b y  d eed  N o . 15249  o f  
th e  sa m e  d a te , c o n v e y e d  h er  in terests  t o  h im . T h e  learn ed  D is t r ic t  
J u d g e  h e ld  th a t  th e  sa id  d eed  o f  r e v o c a t io n  N o . 15248 w as n o t  e f fe c t iv e  
t o  r e v o k e  th e  or ig in a l d eed  o f  g if t  t o  K a lu  B a n d a , th e  p la in t iff ’s  p r e d e 
c e sso r  in  tit le , a n d  th a t  th ere fo re  th e  first a d d e d  d e fe n d a n t-a p p e lla n t 
g o t  n o  t it le  t o  th e  land  o n  d eed  N o . 15 24 9 . T h e  p resen t ap p ea l is a g a in s t  
th is  o r d e r .

T h e  c o n te n t io n  o f  th e ap p e lla n t is th a t  a n } - d eed  o f  g if t  can  b e  r e v o k e d  
in  te rm s  o f  S e c t io n  4  o f  th e  K a n d y a n  L a w  D e c la ra tio n  and  A m e n d m e n t  
O rd in a n c e  (C h a p ter  59 ), subject, to  th e  e x c e p t io n s  con ta in ed  in S e c t io n  5 . 
S e c t io n  5 (1) (d) p ro v id e s  o n e  o f  th e  e x c e p t io n s  to  S ection  4 a n d  p re c lu d e s  
a  g ift  g iv e n  a fte r  th e  com m en cem en t o f  th e  O rd in a n ce  from  b e in g  r e v o k e d  
w h e n  th e  r ig h t  t o  can cel o r  re v o k e  it  h a s  been  ex p ress ly  ren o u n ce d  b y  
th e  d o n o r ,  e ith er  in  th e  instrum ent- e ffe c t in g  th a t  g ift  o r  in a n y  su bserju en t 
in s tru m e n t  b y  a  d ec la ra tion  c o n ta in in g  th e  w o rd s  “  I  ren ou n ce  th e  r ig h t  
t o  r e v o k e  ”  o r  w o rd s  o f  su b s ta n tia lly  th e  sa m e m ean ing . C ounsel a lso  
re lied  o n  th e  m o s t  recen t P r iv y  C ou n cil case  o f  Tikiri Banda Didicue 
v. Padmn Bukmini Dulluce and another 1 in  w h ich  th e P r iv y  C o u n cil 
h e ld  th a t  a ren u n cia tion  o f  a  K a n d y a n  g i f t  is n o t  v a lid  unless th e  d e e d  
e x p r e s s ly  co n ta in s  a specia l c lau se o f  r e n u n c ia tio n  exp ressed  in  th o  
p a rt icu la r  m a n n er  stated  in S e ctio n  5  (1 ) ( '/ ) .  T h e y  held  fu rth e r  th a t  
a n  a d je c t iv a l  d escr ip tion  o f  th e  g ift as ir re v o c a b le  in a d eed  w o u ld  n o t

1 [1063) 71 X . L. It. 2SO.
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s a t is fy  th e  co n d itio n  fo r  ir r e v o c a b i l ity  p rescribed  b y  th is  s e c t io n  a n d  
t h a t  w h ere  o n ly  su ch  w o rd s  a re  c o n ta in e d  in a d eed  o f  g ift , su ch  a  d e e d  
is su b seq u en tly  r e v o c a b le  b y  th e  d o n o r .  T h e  re leva n t w o rd in g  in  th is  
d e e d  o f  g ift  N o . 10S50 d a te d  1 7 .2 .194 7  is as fo l lo w s : “  I , N . R a n k ir i  o f  
G u r u g a m a .. .  .h e re b y  g iv e  g r a n t  c o n v e y  transfer se t o v e r  a n d  a ssu re  
u n t o  th e  said d on ee  h is  h e irs  e x e c u to r s  ad m in istra tors  a n d  a s s ig n s  b y  
w a y  o f  g if t  ab so lu te  a n d  ir r e v o c a b le  a ll th ose  lands and prem ises d e s c r ib e d  
in  th e  sch edu le  h e re to  a n d  o f  th e  v a lu e  o f  R u p e e s  T w o  th o u s a n d  
(R s .  2000 ) o f  law fu l m o n e y  o f  C e y lo n  I t  w ou ld  th ere fo re  a p p e a r  th a t  
th is  d eed  m arked  P  5  d o e s  n o t  c o n fo fm  to  th e  requ irem en ts  la id  d o w n  
b y  th e  P r iv y  C ouncil in  th is  case . M o re o v e r  there is a p p e n d e d  t o  th is  
d e e d  a  con d ition  th a t  th e  d o n e e  sh a ll a n d  will ren d er to  th e  d o n o r  a ll 
n e e d fu l assistance d u r in g  th e  p e r io d  o f  h er  natural life  a n d  a f t e r  h er  
d e a th  b u ry  h er re m a in s  d e c e n t ly  a cco rd in g  to  th e  c u s to m s  o f  th e  
B u d d h is t  relig ion . E v e n  th e  o r d in a r y  im p lica tion  o f  th is  c o n d i t io n  
is  th a t  th e  deed w ou ld  be o f  n o  fo r c e  o r  a v a il i f  the co n d itio n  is  n o t  s a t is f ie d . 
A p a r t  fro m  n o t  c o n fo r m in g  t o  th e  req u irem en t la id  d o w n  b y  t h e  P r iv y  
C o u n cil th erefore , I  th in k  th a t  th is  co n d it io n  n o t m erely  w h it t le s  d o w n  
b u t  en tire ly  takes a w a y  th e  e f fe c t  o f  th e  w ord s  “  b y  w ay  o f  g i f t  a b s o lu t e  
a n d  irrev oca b le  ” . I f  th ere  w as a n y  d o u b t  on  th is m atter, tin.' s u b s e q u e n t  
d e e d  o f  rev oca tion  N o . 1 5 2 4  o f  1.G .1950 (1D 4) in  w hich  R a n k ir i  r e c ite d  
th a t  th e  d on ee  K a lu  B a n d a  fa ile d  a n d  n eg lected  to  re n d e r  h e r  th e  
s u c c o u r  an d  assistan ce in  c o n s id e r a t io n  o f  w h ich  she g ifte d  t h e  la n d , 
r e m o v e s  such  d o u b t  a n d  co n firm s  th a t  she in ten ded  the e a r lie r  g i f t  on  
P  5  to  be  re v o ca b le . J f  th a t  b e  th e  p os ition , w hen  K a lu  B a n d a  on  
5 .6 .1 9 5 0 , fo u r  d a y s  a fte r  th is  d e e d  o f  r e v o ca t io n , tran sferred  t he in te r e s ts  
w h ich  h e  p u rp orted  to  p o sse ss  b y  v ir t u e  o f  th e d eed  o f  g i f t  b y  R a n k ir i  
-to h im , h e in  fa c t  h a d  n o  in terests  t o  tran sfer as th e  sa id  d e e d  o f  g i f t  
h a d  a lrea d y  been  r e v o k e d  b y  R a n k ir i .  I n  these c ircu m sta n ce s , i f  P  5 
w a s in ten d ed  t o  b e  a  d e e d  o f  g ift ,  th e  o n ly  qu estion  fo r  c o n s id e r a t io n  
•is w h eth er  it  is r e v o c a b le  o r  ir re v o c a b le  and  the fa c tu a l c o n s id e r a t io n  
w h ich  in fluenced  th e  lea rn ed  D is t r ic t  J u d g e  as to  w h eth er ( l ie  c o n d i t io n  
in  th e  d eed  cou ld  n o t  b e  fu lfille d  d u e  t o  a n } ’ d e fa u lt  on  th e  p a r t  o f  th e  
d o n e e  o r  du e  to  th e  c o n d u c t  o f  th e  d o n o r  o r  the first d e fe n d a n t  d o c s  n o t  
arise .

C ou n sel fo r  th e  re s p o n d e n t , a p a r t  fr o m  p o in tin g  to  th e  d e s c r ip t io n  o f  
th e  g if t  in  d eed  P  5 as b e in g  a b s o lu te  a n d  irrev ocab le  w as u n a b le  s e r io u s ly  
t o  argu e  th at i f  th e  d e e d  w as in  fa c t  a  d eed  o f  g ift , it  w a s ir r e v o c a b le .  
H o  h o w e v e r  so u g h t to  a r g u o  th a t  th e  tran sa ction  in th e  in s t a n t  case  
w a s n o t  a  g ift  w ith in  th e  m e a n in g  o f  th e  K a n d y a n  L a w  D e c la r a t io n  
s n d  A m en d m en t O rd in a n ce . A  “  g i f t  ”  is defined  in  S e c t io n  2  (a) o f  
th e  O rdinance as m e a n in g  “  a  v o lu n ta r y  transfer, a ss ig n m e n t, g ra n t , 
c o n v e y a n c e , se ttlem en t o r  o th e r  d isp o s it io n  inter vivos o f  iiu r a o v a b lo  
p r o p e r ty , m a d e  o th e rw ise  th a n  fo r  con s id era tion  in m o n e y  o r  m o n e y ’s 
w o r th  T h e su b m is s io n  o f  th e  C ou n sel is th a t w h en  a  p r o p e r t y  is 
g iv e n  to  som eon e  s u b je c t  t o  a  c o n d it io n  th at the d on ee  p e r fo r m s  ce r ta in  
serv ices , i f  a m o n e y  v a lu e  c a n  b e  p la ce d  o n  such  serv ices , th e n  t h e  tr a n s 
a c t io n  w ou ld  cease t o  b o  a  g i f t  w ith in  th is  d efin ition . I f  th is  s u b m is s io n
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is  c o r r e c t , th e  qu estion  w h e th e r  th o  g i f t  w h ich  is the s u b je c t  m a t t e r  o f  
d e e d  P  5  is re v o ca b le  o r  n o t  d o c s  n o t  a r iso  ancl th o r e sp o n d e n t  w o u ld  
b o  e n tit le d  to  su cceed .

T h e re  are  h ow ev er  m a n y  o b s ta c le s  in  th o w a y  o f  a c c e p t in g  t h is  
su b m iss ion . I n  th o first p la c e , th o  d e e d  P  5 d escr ib es  the t r a n s a c t io n  a s  
a  g ift  o v e n  th ou gh  th o  a d je c t iv e s  “  a b s o lu te  ”  a n d  “  ir re v o c a b le  ”  a r o  
u sed  t o  q u a lify  th e n atu re  o f  th e  g i f t  a n d  th o  w ord  is r e p e a te d  la t e r  
o n  in th o  clau se : “  T o  h a v e  a n d  t o  h o ld  th e sa id  la n d s a n d  p r o p e r t y  
h e r e b y  g ifte d  an d  c o n v e y e d . . . . ”  O n  th e  fa c e  o f  it on e  is  e n t it le d  t o  
c o n c lu d e  th a t w h a t is c o n v e y e d  b y  th o  d eed  is a  g ift . S e c o n d ly , th o  
co n s id e ra tio n  in  th e d e e d  is s o t  o u t  as  : “  the n atu ral lo v e  a n d  a f f e c t io n  
w h ich  I  h a v e  an d  boar u n to  R a tn a y a k o  M u d iy a n se la g cg cd cra  K a lu  
B a n d a  ” . I t  is sign ifican t th a t  th o  d o n o r  R a n k ir i d oes  n o t  u se  h e r o  
w o rd s  su ch  as “  I n  c o n s id e r a t io n  o f  th o  g ra n tee  u n d erta k in g  t o  r e n d e r  
m o  all n eed fu l assistan ce d u r in g  th o  p e r io d  o f  m y  n atu ra l lifo  ” , B y  
u sin g  th o  w ord s “  In  c o n s id e r a t io n  o f  th e  n atu ra l lo v e  a n d  a f fe c t io n  
w h ich  I  h a v e  an d  b e a r . . . .  ”  a t  th e  fo r e fr o n t  o f  th e  d eed  an d  b y  o m i t t in g  
su ch  o th e r  w ord s as I  . h a v e  se t  o u t  a b o v e  w h ich  w o u ld  p o in t  
t o  th e  p erfo rm a n ce  o f  s e r v ice s  a s  th o  con s id era tion , w o aro  p r e c lu d e d  
fr o m  g iv in g  to  th is d e e d  th o  in te rp re ta t io n  w h ich  C ounsel f o r  t h o  
re sp o n d e n t con ten d s fo r . T h ir d ly ,  e v e n  in  tiro clau se  w here th o  d e e d  is  
m a d e  s u b je c t  to  a  c o n d it io n , th e re  is n o  su ggestion  o f  th e t r a n s a c t io n  
b e in g  o f  n o  fo r ce  o r  a v a il i f  th e  c o n d it io n  is n o t  fu lfilled . H a d  th e r e  
b e e n  a n y  w ord s to  th a t  e f fe c t  th e re  m ig h t h a v e  been  so m e  ba s is  f o r  
con s id er in g  th a t th e  t r a n s a c t io n  w a s  n o t  a g if t  bu t w as s o m e th in g  in  
th o  n a tu re  o f  a  c o n d it io n a l t r a n s fe r  fo r  a  con s id era tion  w h ich  w a s  
assessa b le  in m o n o }' v a lu e , th e  a m o u n t  b e in g  w h a t is s ta te d  in  th e  d e e d . 
F o u r th ly , i f  th o  clause se tt in g  o u t  th e  c o n d it io n  p roceed ed  to  e s t im a te  
th e  se rv ice s  t o  b o  ren d ered  in  te r m s  o f  a  p e cu n ia ry  v a lu e , th e re  w o u ld  
h a v e  been  som e ju s t ifica t io n  f o r  a  c o u r t  to  g iv e  th e w ord s a c o n s tr u c t io n  
fa v o u ra b le  to  th e su b m irsion  o f  c o u n se l a n d  to  h o ld  th a t  th o  t r a n s a c t io n  
w as n o t  m ea n t to  be a g ift  w ith in  th e  m ea n in g  o f  th e  d e fin it ion  in  t h e  
O rd in a n ce .

T h is  is n o t all. T h ere  is y e t  a n o th e r  con s id era tion  w h ich  m ilita te s  
a g a in st o u r  a ccep ta n ce  o f  th o  c o n te n t io n  o f  coun sel fo r  th e  r e s p o n d e n t .  
O ur ex p e r ie n ce  in these c o u r ts  h as sh o w n  th a t th o in clu sion  o f  a  c la u s o  
c o n ta in in g  the w ord s th a t a  gift- is  s u b je c t  to  th o clonec re n d e r in g  a l l  
n ecessa ry  su ccou r  a n d  a ss is ta n ce  t o  th e  d o n o r  o r  w ord s to  th a t  e f f e c t  
is n o t  a t a ll u n co m m o n  in  d e e d s  o f  g i f t  in  th o  K a n d y a n  p ro v in ce s . T h a t  
be ing  so , th e  w ord s u sed in  th e  c o n d it io n  a tta ch in g  to  th e p re se n t d e e d  
w o u ld  seem  to  la ck  a n y  sp e c ia l s ig n ifica n ce , a n d  is litt le  m o r e  th a n  t h o  
e x p re ss io n  o f  a .h o p e  o r  a n  e x p e c t a t io n , in  co n v e y in g  th e  g ift .

F o r  a ll the a b o v e  rea son s i t  seem s to  us th a t  th e  tra n sa ctio n  w h ic h  
fo rm e d  th e  su b je c t  o f  P  5 is a  g i f t  su ch  as is co n te m p la te d  b y  th o  
O rd in a n ce . I n  v iew  o f  w h a t w e  h a v e  s ta ted  earlier, in  th e  a b s e n c e  o f  
sp e c ific  w ords in th o d eed  s h o w in g  a n  in te n tio n  o n  th o  p a rt o f  th o  d o n o r
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to  r e n o u n ce  h is r ig h t  t o  r e v o k e  th e  g ift  w e  a r c  c o m p e lle d  to  ta k e  th e  v ie w  
th a t  1 h e d e e d  w as r e v o c a b le . W e  th ere fo re  h o ld  th a t  th e  learn ed  D is t r ic t  
J u d g e  w a s in  e r ro r  in co m in g  to  th e  c o n c lu s io n  th a t  th e  d eed  o f  g i f t  
P  5 w a s ir re v o c a b le  a n d  th a t (h e  p la in t if f  h a d  a cq u ire d  a g o o d  t it lo  
t o  th e  la n d  in q u e st io n  o n  th e su b se q u e n t d eed s . -As th e  g i f t  c o n v e y e d  
b y  P  5  w as th u s r e v o k e d , th e  first a d d e d  d e fe n d a n t  w h o so  c la im  w a s 
ba sed  o n  a d e e d  su b se q u e n t to  th e d eed  o f  r e v o c a t io n  a cq u ire d  a g o o d  
a n d  v a lid  t it le  t o  th e  land  as  a g a in st (h e  p la in tiff . T h e  p la in t iff  h a v in g  
th u s  n o t  a c q u ir e d  a  t it le  to  th e  s u b je c t  m a tte r  o f  th e  lit ig a tio n , h is a c t io n  
m u st fa il. W e  a c c o r d in g ly  se t  asid e  .th e  ju d g m e n t  a n d  in te r lo c u to ry  
d e cre e  e n te re d  b y  th e  D is tr ic t  J u d g e  a n d  m a k e  o r d e r  d ism issin g  (h e  
p la in t if f ’s a c t io n . T h e  a p p e lla n t is e n tit le d  to  h is  c o s ts  in th is  c o u r t  a n d  
in  the c o u r t  b e low .

Appeal allowed.

Sameuawickrame, J .— I agree.


