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[IN THE CoCRBT OF CRDMINAL APPEAL]

P’resunt : Basnayake, A.C.J. (President), Pulle, J., and

1955
Weerasooriya, J.

REGINA o S. PINHAMY
AprPEAL No. 102 or 1953, wiTH APPLICATION NoO. 157

N. C. 16—--3M. . Puttalam, 3,129

Evidence—Identificution of « dead person by lis skull—Medical withess—Expert
only ti medical matlers-——Evidence Ordinance, s. -13.

In a trial for murder iho Judicial Medical Officer of Celombo expressed tho
opinion that the skull produced in the caso was that of the deceased. He based
his opinion ecntirely on the examination of a superimposition of an enlarged
photograph of the head of the deccused on a photograph of his skull. Thoero
was, however, no evidence that tho medical witness was an expert on
identification by supcrimposition of photographs.

Held, that it was not established that identification of dead persons by
superimposition of photographs was a scienco or art within the meaning of
scction 45 of the Evidence Ordinance. The mere reference to tho medical
witness as ““ Judicial Medical Ofticer, Colombo *’ was insuflicient for the purposo
of making his evidence relevant under section 45 of the Evidence Ordinance
in regard to matters other than these which properly fell within tho functions

of a medical oflicer.

Witness—Right of a peuty to recall him—Discretion of Court—FEvddence Ordinance

s, 138 (4).
The Court is nct bound to permit a witness to be recalled whenever an appli-
cition is made in that hehalf under scetion 138 (4) of the Evidence Ordinance,

unless the party making the application gives satisfactory reasons.

Jury—Communication between juror und witness—Duly uf Court to discharge jury—
Outh of separatisn—UE Ject thereof.

-\ Judgo would not bo justitied in discharging tho Jury mercly bocauso a
wituess was seen conversing with a Juror, unless the conversation was improper
and it is necessary in tho interests of justice to dischargo the Jury.

On the third day of trial it was alleged Ly the accused person’s pleader that
tho medical witndss was scen talking to a Juror during the Junchcon adjournrent
The allegation was made in the Judge’s Chambers

At the timo of the

On the sixth date

on the previous day.
without any application for a retrial after investigation.

alleged conversation the witness had finished his evidence.
of trial application wa's made to discharge tho Jury.

Held, that there was no valid ground for dischdrging tho Juiy,

S——pLviI .
2—J. N. B 52029-1,502 (1 /5%)
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Zvoidence—Opinicns of experis expressed in text books—When Counsel mnay rcad them
during address to the Jury or cross-cxamine an cxpert witness on lhcm—
Etridence Ordinance; ss. 46, &7, 60. F

The proviso to section 60 of tho Evidence Ordinance does not enablo Counsel
to read to tho Jury extracts from treatises on mcdical jurisprudenco which
wero not properly admitted in evidence in tho course of the ‘trial and before
Counsel’s address. Counscl is not c¢ntitled to read to tho Jury the opinion
of an expert expressed in any treatise commonly offered for salo unless, where
the expert himself is dead or cannot bhe calied as a witness, such opinion hus
been proved by tho production of tho treutise. . v. Paba (6 N. L. R. 33),
followed. Quuere, whether the Court could be called upon to take judicial
notice of such opinion on application mado under scction 57 of the Evidenco
Ordinance.”

Although, under scction 46 of the Evidenco Ordinance, Counsel may cross-
examine an cxpert witness by rcading to him extracts from o treatise writton
Ly an cexport, the witness may be asked only questions which he is compcetent
and qualified to answer.,

Al’l’h:\L with application for leave to appeal, against a conviction
in a trial before the Supreme Court.

G. I Chitty, with R. 1. Kannungare, . S. Vanigusooriar, Duayret
Perera, and N, (. J. Rustonjee (Assigned), for the Accused-Appellant.

1. 8. Pullenayeqion, Crown Counsel, for the Attorney-Cieneral.
Yy, : A

Cur. udrv. vull.

Docember 12, 1955, Basyzayake, A.C.J.—

At the conclusion of this appeal we dill not announce our decision
as we wished to deliver our judgmont in writing in view of the importance
of some of the points raised by learned Counsel for the appellant.

Tn regard to the first ground of appeal we do not think that the verdict
‘is unreasonable and cannot be supported by the evidence in the casc.
There is overwhelming evidence which, if belicved, points conclusively-
to the prisoner as the man who murdered the deceased Katpahan Rasiah
‘alias-“Avunasalam. While learned Counsel for the "appellant did not
dxapu te that theev ldcnce if believed, had this offect, hie argued strenuously
at the w itnesses D. M. K. Punchirvala and hapmu Banda Dlssann) ake
were entm:l) untruste onthy and no part of their testimony should have
been acted upou. The learned Commissioner has, however, placed before
the Jury all the matters that should be considered in wi eighing their
tostimony. The infirmitics jn the ev irllenee of thoxe \\liut:,.sc? arc not
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of such character as to justify us in holding that a verdict baged on- such

“evidence is unreasonable. .The weight to be attached to the tcstxmonv

of a witness 1s a matter for the Jury ez

A numbcr of points have been takcn on the ground of mlsdxrectxon,
but it is not necessary to discuss them’'all as the learned Comm:ssxoncr
has dealt with the case very fairly in his charge to the J ury. In certain
respects the learned Commissioner’s chargo is evon unduly’ f'wour'lblo

to the prisoner.
"Learned Counsel dwelt at great length on the evidence of the Judlcnl

Medical Officer (hereinafter referred to as the medical \utnc%), Who
expressed the opinion that the skull produced in ‘the case was that of the
deceased. e based his opinion entircly on the examination of a superim-
position of an enlarged photograph of the head of the deceased on a
photograph of his skull. The photographic work of enlargcmcnt and
superimposition was done by a C. T. D. official photographer of some
experience working under the instructions of the medical witness., Under
cross-examination the medical witness stated that there was no doubt
in his mind that the skull was the skull of the deceased, but on fiirther
eross-examination he admitted that in superimposition of a pliotograph
on a skull a lot depends on the skill of the photographer and that there
might be cases ol individuals who have very much similar skulls. He
also admitted in the course of cross-examination that that was the first
and only case of identification by superimposition he had done. It
was not so reliable as identification by fingerprints.” He nevertheless
maintained that in this instance he had no doubt that the skull belonged
to the deceased on his examination of the superimposition.

Learned Counsel contended that that opinion was not relevant as
there was no evidence that the medical witness was an expert on identi-
fication by superimposition of photographs. TUnder section 45 of the
Evidence Ordinance opinions of persons specially skilled in science, or
art, are relevant when the Court has to form an opinion as to science,
or art. It has not been established that there is a science or art of
identification of dead persons by superimpoésition of photographs. Neither
the photographer nor the medical witness gave a detailed account of
how the superimposition was done, nor did the medical witress give any

cogent reasons for his assertion that the skull was without doubt the skull
of the deceased. When an expert is called to give evidence the side
calling the witness should clicit from him his qualifications and experience
in order to cstablish to the satisfaction of the Court that heis a person
who is specially skilled in the science on which he is ealled to gne expert
testimony. The record shows the qualifications of neither the medical
witness, nor the C. I. D. photographer, both of whom appeéar to have
been called as experts on the matter of supenmposition The mere
reference to the medical witness as “J. M. O., Colombo 7, is insufficient
for the purpose of making his evidence: relevant under section 45 of thé
Evidence Ordinance in regard to miatters other- than those \v]nch propcr]y

fall within the functions of a medical pmctltloner T ; - Q

of the dcceased - Tt can only be taken'as an’ item in the chain of ev1den_q 8"
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that was led to establish his identity. It isas such that the lcarned Judge
directed the Jury to regard it. He pointed out that the identification
of deceased persons by the superimposition of photographs was not
a recognised science ; that tho opinion based on such examination was
not infallible; that even if the superimposition was perfeetly accurate
there can be no “ absolute certainty > that the identity was established ;
and that there was a possibility of the existence of other skulls which
would fit into the picture. The effcct of all this was to remove from the
mind of the Jury any impression that the dogmatic assertion of the
medieal witness might have created. In view of the caution with which
the Jury has been asked to treat the evidence provided by the superim-
position of the photograph of the head of the deccasad on his skull, we
do not think that the learned Counsel’s submission that the Jury has been
misdirected on the point can be sustained.

sioner

A point was also made of the fact that the learned Conun
refused to allow the C. I. D. photographer to he reealled.  his witness
gave cvidence on the sccond date of the trial, and the application was
made on the seventh date of the trial, which lasted fen days, after the
medical witness had Dbeen rcealled at the instance of the defence and
cross-examined at great Jength. The learned Counsel who made the
application for the recall of the C. I. ). photographer did not give reasons
or explain why he wanted him recalled or what cvidence he sought to
get out of him at that stage. It was contended that the learned Judge
was bound to allow such an application under section 138 (4) of the

Svidence Ordinance which enables the Court to permit o witness to be
recalled either for further exmmination-in-chief or for further cross-
exaniination.

There is nothing in the language of the section which imposes on the
trial Judge an obligation to recall a witness on the mere asking of the
prosecution or the defence, nor are we able to agree with learned Counsel
that the Couct is bound to penmit a witness to be recalled whenever
an application is made in that behalf. That scection vests a discretion
in the Court and that discrction is onc that must be exercised on the
material before it. A party asking for the recall of the witness nmust
indicate, to the trial Judge, why he wanis the witness recalled, and
satisfv- him that it is necessary for a just decision of the case. We are
not prepared to say that the learned Commissioner has improperly
exercised his diseretion in this case.

It was urged on behalf of the appellant that the miedical witness was
scen talking to a Jurer during the luncheon adjournment on the second
day of trial and that the leamed Conmumissioner was wrong in refusing
to discharge the Jury when it was Lrought to his notice. At the time
the medical witness was alleged to have conversed with the Juior he had
finished his evidence and had not been informed, and had no reason to
think, that he would be recalled. Tn fact the application was made on
the sixth date of trial and six days after the alleged conversation. The
official Yecord in regard to this matter reads as follows :—

“ Mr. Balasuriya brings to my notice that he saw Dr. P. 8. Gunawar-
dena, J. M. 0., Colombo, who is o wituess in this case, speaking {o a
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juror, Mr. P. H. A. Fernando, during the luncheon interval yesterday.
He requests me to make a note of this in Chambers. He does not
want me to inquire into this matfer in open Court as he says this might

prejudice the prisoner more. .

“T indicate to him that I am mmb]e to entertain any application
for a retrial without an investigation into the charge that he is making
and satisfying myself that the conversation was improper and was
likely to prejudice a fair trial in this case. Mr. Balasuriya states that
he does not desire to have an investigation into tlus matter and there-

fore he is not asking for a retrial .

The appellant’s pleader tendered no affidlavits in support of his allega-
tion. Even if an affidavit had been tendered we do not think that the
above material disclosed any valid ground for discharging the Jury,
A Judge would not be justified in discharging the Jury merecly because
a witness is scen conversirg with a Juror. There would be no justifi-
cation whatever for such a course. when the witness happens, as in this
iustance, to be a witness who has no interest in the case. The discharge
of the Jury is a matter within the discretion of the Judge. That discretion
has to be exercised judicially on reliable material placed before him
A Jury should not be discharged unless the Judge is satisfied that it is
necessary to do so in the interests of justice.

When such an allegation is made an-investigation as to the impropriety
of such conversation must be held if the Jury is to be discharged. ¥or,
if a Judge were to discharge a Jury, without inquiry, upon a mere alle-
gation that the Juror was secen talking to a witness he would be doing
grave harm both to the witness and the Juror. Jurors are administered

an oath of sepavation whenever the Court adjourns. By that oath

Jurors undertake mnot to hold communication with any person
other than a fellow Juror upon the subject of the trial during their

separation.

In view of that oath the need for the Judge satisfying himself that
there has been in fact an improper conversation between Juror and
witness is greater. I'or a discharge without inquiry may cast on the
Juror an undeserved reflection that he had acted contrary to the terms
\ Juror should be freec to talk to anyone on matters un-

of his oath.
It would be an interference

connected with the subject to the trial.
with the rights of Jurors if they were to be totally debarred from con-

versing with a witness under any circumstances. Nevertheless, prudence

demands that a Juror should avoid conversing in public with a witness
during the trial. Similarly a witness should avoid conversation with
a Juror in public however fariliar and friendly he may be \v_itli Eim in
private life. The importance attached to keeping the Jury bcyohd any
kind of influerice can be realised from the fact that in the early days in
anland Jurors were kept together from the commencement of a trial
till its conclusion. But to- day we are satisfied with the safeguard of
an oath of separation. The greater is the need therefore not only to
ensure that the oath is observed strictly but also to make it appear that

it is so observed.
2
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WWhat we have said above should not be taken as an invitation to Jurors
to throw discretion to the winds and converse freely in public with
witnesses on subjects other than the trial.

Jurors and wiilnesses should be mindful of the fact that the unin-
formed and uninitiated onlooker is likely to draw wrong inferences from
a conversation between a witness and a Juror. For that reason Jurors
should be extremely circumspect.

Learned Crown Counsel drew our attention to the case of Rez v. Twiss 1
where it was sought to have a Jury discharged on the ground that certain
of the witnesses for the Crown were seen conversing with some of the
Jurors at a cafe during the luncheon adjournment. Darling, J., in
refusing the application on the ground that there was nothing in the
aflidavits to show that the conversation was on the subject of the trial,
said—

“ It is nccessary for us to consider whether what the juryman did
was of such a character as to lead us to think that there may have
Leen an injustice done to the appellant in this case. It is not enough
to say that he spoke to somebody ; it is not enough to say that the
person to whom he spoke was a witness in the case, although that
makes it necessary to consider the matter more carefully *.

Learned Counsel for the appellant relied on the casc of Rex v. Green?,
where a conviction was quashed on the ground that a written communi-
cation, which had not been made known to the parties, had passed between
the Jury and the recorder while the Jury were in their room considering
the verdict, but that decision was made on the ground that it had been
said by the Divisional Court more than once that any communication
DLetween the Jury and the Presiding Judge must be read out in Court,
so that both partices, the prosecution and the defence, may know what
the Jury are asking and what is the Judge’s answer. That decision has

no application to the present case.

It was distinguished in the subsequent case of Rex v. Furlong ® in which
the Court, while confirming that the proper practice is that any communi-
cation from the Jury after they have retived to consider their verdict,
and the Judge’s answer thereto, should be read out in open Court before
the Jury have returned their verdict and that the Judge has a discretion
whether he will allow Counscl or the prisoner if undefended to address
him on the Jury’s commuuiication, refused to quash the conviction on the
ground that the communication between the Judge and the Jury after

the Jury had retired was not read out in open Court before the verdict.
In the course of the deliberations,

This is what happened in that case.
The Judge

the Jury desired to ask a question of the learned Judge.
at that time had gone to his lodgings which were very close to the Court—
just across the road. Ie directed his clerk to go into Court and ask the

113C. A. R.1I77.
2 1950 (1) All E. 2. 38 and 34 C. A. R. 33.

33LC. AR 7T
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Jury to put their questlon into writing, and the Jury put their question
into writing and handed it to the bailiff. The Judge came over to the
Court immediately after he had written his answer to the question and
the answer was taken back to the Jury The Judge intended to announce
in Court at once what the question’and answer were, but the Jury came
back to Court before he had the opportunity of doing so, and he accepted
their verdict and read out the communication thereafter. .

In the course of the argument in that case a point was made that the
Judge’s clerk ‘entered the Jury room. It was found that he did not,
but the Court held that even if he did it would not have been in itself
an irregularity because the Court had always the power to allow somebody
to make a communication to the Jury if it is a communication proper to
be made and if it is made by the direction of the Court. -

. In the subscquent case of Fromhold v. Fromhold?, which is a civil
case, it was held that there is no difference in practice between -civil
and criminal cases in regard to communication between Judge and Jury,
and that it was the duty of the Judge to disclose the contents of any
communication from the Jury. Although the proceedings were quashed
and a retrial was ordered, the failure to make known to the parties the
communication from the Jury was not the ground for the order.

In the case o: Straffen 2, in the course of the trial it was brought to the.
notice of the . udge that a Juryman had a conversation about the case,
with a person other than a fellow Juror at the Southsea Liberal Club,,
In that case tke Jury was discharged on material which had been placed
before the trial Judge, and after they were discharged an investigation.
was held in open (curt at which the Jurors were given an opport,unlt),

of being represented if they wished to do so.
Learned Counsel also made a point of the fact that the appella,nts
pleader was not permitted to refer in his address to * medical textbooks >
and to “ the Ruxton Case ", and that the accused was prejudiced thereby.
There is no record of what exactly the pleader for the defence wanted to
read to the Jury and of the ruling given by the learned Commissioner:.
Learned Counsel was unable to cite any authority in support of the-
proposition that Counsel is entitled to read to the Jury extracts from
treatises on medical ]uuspmdcncc which have not been properly a.d.mxtted
in evidence. " We are unable to agree with learned Counsel’s subnuss_xon
that it was permissible under the proviso to section 60 of the Evidence
Ordinance to read to the Jury the opinions of experts which had not been
admitted in ev:dence The only reported decision on the’ pomt is clearly
against him 3. In ‘that, case Counsel for the defence’ ‘sought to’ read to
the Jury passages from Taylor’s Bledical J'urxspmdence contzumng
opinions expressed there in relation to homicidal. mania.” The trial
Judge on objection taken by the Crown refused to allow the déifence
‘Counsel to do so. After the trial the presiding Judge submitted for
the opinion of two Judges of this Court the question, whether he ‘vas
right in refusing to allow Counsel to read to the Jury opmlons ftom a

T 1:; T ’London T:mes— 3

1 ]952 W. N 278 -
3 Rez v. Baba' (6‘ N. L. R 33).
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book which (1) had not proved to be what learned Counsel asserted it
was ; (2) nor was found to contain the opinion of an expert on homicidal
mania ; (3) nor had been referred to in any way before, so that, if it did
contain opinions which were applicable to the facts of the case under
trial, there had been no opportunity for the Counsel for the Crown {fo
test or discuss such opinions. :

The reference was heard before Monerieff, A.C.J., and Wendé, J.
It was held that Counsel was not entitled to read to the Jury extracts.
from any scientific treatise unless such extract had been introduced by
way of evidence in the course of the trial and before Counsel’s address.
\We were invited by Counsel to review and overrule this decision as, he-
submitted, it was wrong. We arc unable to uphold the submission
of Counsel and we wish to state that we are in entire accord with the-
ruling that Counsel or pleader is not entitled to read to the Jury the
opinion of an cxpert expressed in any treatisc commonly offered for
sale unless such opinion has been proved by the production of the treatise-
in a case where the expert himself is dead or cannot be called as a witness.

Learned Counsel also complained that the appellant’s pleader was-
not permitted to cross-examine the medical witness by reading to him
extracts from a treatise entitled “ The dMedico-Legal Aspects of the Buck
Ruxton Casc . TUnder scction 46 of the Evidence Ordinance Counsel
is entitled to show that an expert witness’s opinion is inconsistent with the-
opinions of other experts. The learned pleader was allowed to cross-
examine the medical witness on those lines. The learned Commissioner-
intervened only when the pleader asked the medical witness questions.
which he was not qualified to answer. In disallowing the first of such

questions he said—

“T disallow this cuestion. If Professor Glaister says something:
which this witness is competent to answer, I will allow .

We arc unable to find in the rulings of the learned Commissioner any~
departure from the provisions of tho lvidence Ordinance. e do nos
think therefore that the complaint is justified.

Learncd Counsel for the appellant also reforred to the last two para-
graphs of section 57 of the Evidence Ordinance. Those two paragraphs

read-—

“ on .all matters of public history, literature, science, or art, the
Court may resort for its aid to apptopriate books or documents of
reference. If the Court is called upon by any person to take judicial
notice of any fact, it may refuse to do so unless and until such person
produces any such book or document as it may consider necessary

to enable it to do so .

It is not neccessary to discuss this provision as the Courbt was not
called upon by the appellant’s pleader at any stage of the proceedings
to take judicial notice of the opinions he attempted to read to the Jury-
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Another ground of appeal argucd at length was that the learned
«Commissioner * failed to charge the Jury either adequately or properly
.on the bearing of police assault, duress, and influence on the case ™.
This ground.relates to the evidence adduced by tho prosccution through
witnesses who in the course of the Police investigation had produced
various articles which, on their testimony at the trial, had been sold,
bartcred or given to them by the appellant (allegedly according to the
prosccution) after the deceased had been murdered.  There was evidence
‘that somec of these articles formed the stock-in-trade of the deceased
wh:io was an itinerant seller of jewellery, and that the other articles too
One witness, indeed, states undoer cross-examination
7 assaulted by the Police and asked “ to
But he denied that any

belonged to him.
that he had been ¢ mercilessly
come out with things ” which he did hot know.
part of the evidence which he gave at the trial was false or that it was
induced by the assault. This witness also spoke to people in the village
generally having been assaulted by the Police, but when the appellant™s
pleader sought to enlarge on this theme the learned Commissioner inter-
vened and cautioned the witness against speaking about matters which

were not within his personal knowledge. This caution was repeated by

the learned Commmissioner when the village headman was questioned
in cross-examination about complaints received by him from wvarious
people in the village that they had been assaulted by the Police. The
view taken by the learned Commissioner scemed to have been that
-evidence relating to the existence of o state of fear among the inhabitants
of the village where the murder had been committed and which had heen
brought about by assaults or reports of assaults at the hands of the
Police was inadmissible as hearsay. ILearned Counsel for the appellant

contended, on the other hand, that such evidence was relevant and
admissible as having an important beaving on the credibility of the
witnesses who in those circumstances had come forward and made state-
ments to the Police on the basis of which thsy were called to give evidence
at the trial. We are not satisfied, however, that this evidenes was
sought to Le elicited at the trial on the ground of relevancy urged by
learned Counsel for the appellant at the hearing before us.  Iiven other-
wise, at the conclusion of ths case for the prosccution there was sufficiens
evidence on record which if bLelieved pointed to the fact (although it
was denied by the Police ofticers themszlves) that the Police had, in the
course of their investigation, been guilty of acts of intimidation and
The learned Commissioner did not, in his charge to the Jury,

assault.
On the contrary he specifically

‘invite them to disregard this evidence.
asked them to consider whether the witnesses concerned had given false

evidence as a result of fear induced by assaults or threats of assault.
We are of the opinion, therefore, that this ground fails.

For the above reasons the appzliant is not entitled to succeed and his
.application is refused and the appeal is dismissed.

Appeal dismisscd.

Applicalion refused.



