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Evidence— Identification of a dead person by it is skull— M edical witness— Expert 
only in medical mailers— Evidence Ordinance, s. 1 J.

In  a trial for m urder iho Judicial Medical Officer o f Colombo expressed tlio 
opinion th a t the skull produced in the caso was th a t o f th e  deceased. Ho based 
his opinion entirely on tho examination of a superimposition of an  enlarged 
photograph o f tho head of the deceased on a photograph o f Lis skull. TJioro 
was, however, no evidence th a t tho medical w itness was an  expert on 
idcntitication by superimposition of photographs.

Held, th a t i t  was not established th a t identification o f dead persons by 
superimposition of photographs was a  science or a r t  w ith in  tho meaning of 
section 45 of the Evidence Ordinance. Tho mere rcfercnco to  tho medical 
witness as “ Judicial Medical Officer, Colombo ” was insufficient for the purpose 
of making his evidenco relevant under section 45 of tho Evidence Ordinance 
in regard to m atters other than these which properly fell w ithin tho functions 
of a medical officer.

U'itn.css— Right of a parly la recall him— Discretion of Court— Evidence Ordinance 
s. 13$ (/).

The Court is nc-t bound to perm it a  witness to bo recalled whenever an  app li­
cation is made in th a t behalf under section 13S (4) o f tho Evidence Ordinance, 
unless tho p a rty  making tho application gives satisfactory reasons.

Jury— Communication between juror and witness— Duty o f Court to discharge ju ry—
Oath o f separation— Effect thereof.

A Judgo would no t bo just died in discharging tho J u ry  m erely bocauso a  
witness was seen conversing with a Juror, unless the conversation was im proper 
and it  is necessary in tho interests of justice to  dischargo the  Ju ry .

On the third day  of trial it was alleged by tho accused person’s pleader th a t 
tho medical witinJss was seen talking to a Ju ro r during the luncheon ad joum ir en t 
on the previous day. The allegation was m ade in  th e  Ju d g e’s Chamber's 
w ithout any application for a retrial after investigation. A t the timo of the 
alleged conversation the witness had finished his evidence. On the sixth date  
of trial application was raado to  dischargo tho Ju ry .

/LW, th a t there was no valid ground for discharging tho  J u iy ,
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Evidence— Opinions of experts expressed in text books— When Counsel may read them 
during address to the Jury or cross-examine an expert witness on them— '• 
Evidence Ordinance', is. JO, 57, GO. f

Tho proviso to section CO of tho Evidence Ordinance docs not cuablo Counsel 
to  read  to  tho Ju ry  extracts from treatises on medical jurisprudence ivhich 
v e ro  no t properly adm itted in evidence in  tlio course of the trial and before 
Counsel's address. Counsel is not entitled  to read to tho Ju ry  (he opinion 
o f an expert expressed in any treatiso commonly offered for sale unless, where 
th e  expert himself is dead or cannot ho called as a  witness, such opinion lias 
been proved by tho production of lho treatise. A*, v. JJuba (G X. L. H. 35), 
followed. Quaere, whether the Court could be called upon to  tako judicial 
notice of such .opinion on application inado under section 57 of tho Evidence 
Ordinance.'

Although, under section 4G of tho Evidenco Ordinance, Counsel may cross- 
examino an expert witness by reading to  him extracts from a treatiso writ-ton 
b y  an  export, tho witness m ay be asked only (questions which he is competent 
and qualified to answer.

A-X j L P P E A L , w ith  application  for leave, to  appeal, against a  conviction  
in  a  tr ia l before the Suprem e Court.

G. 11. C h illy , w ith 11. .1 . .Iu n tn a n ya ra , A . S .  V anigusooriar, D a y n  
F a c i a ,  and  N , C . J .  U u d o m jcc  (A ssigned), for the A ccused-A ppellant.

• T\ /S'. .1 . F a K a u iycyn in , Crown C ounsel, f<u- tho Attorney-G eneral.

C ur. uclc. vu ll.

D ecem b er 12, 1935. Basxayake, A.C..J.—

A t  th e  conclusion o f  th is appeal w e did  n o t  announce our decision  
a s  w e w ish ed  to  deliver our jud gm on t in w riting in  v iew  o f  the im portance  
o f  som e o f  th e  p oin ts raised b y  learned  Counsel for the appellant.

In. regard to  the first groiuid o f  ap peal we do n o t think that tho verd ict 
is  unreasonable and cannot be su pp orted  b y  tho evidence in  th e  case. 
T here is  overw helm ing ev id ence w h ich , i f  believed, points con clu sively-  
to  th e ’prisoner as the m an w ho m urdered th e  deceased K atpahan  R asiali 
a l i a s :Avunasalam . AVhilc learned C ounsel for the appellant d id  not 
d isp u te 'th a t the evidence, i f  b elieved , h ad  th iso ffcct, lie argued strenuously  
.th a t th e  w itnesses D . 31. K . P iu ich ira la  and K apuru B anda D issa iiayakc  
w ere en tire ly  u ntru stw orth y  an d  n o  p art o f  their testim ony  should  h ave  
b een  acted  upon. T he learned C om m issioner has, how ever, p laced  before 
ih c  J u ry  a ll tho m atters th a t  sh ou ld  be considered in w eighing their  
te stim o n y . The infirm ities in tho ev id ence o f  lhose w itnesses arc n o t
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o f  su ch  character a s  to  ju stify  us in. h o ld ing  th a t  a  verd ict based on  such  
"evidence is  unreasonable. T he w eigh t to  be a tta ch ed  to  th e  testim on y  
o f  a  w itn ess  is  a  m a tter  for th e  Ju ry .

A  n um ber o f  p o in ts  h a v e  been tak en  on  th e  ground o f  misdirection', 
b u t  i t  is  n o t  necessary to  d iscuss th em  a ll a s  th e  loam cd  Com m issioner  
h a s  d e a lt  w ith  th e  case very  fa irly  in  h is  charge to  th e  Ju ry . In  certa in  
re sp ec ts  th e  learned C om m issioner’s  charge is  even  u n d u ly  favourable  
to  th e  prisoner.

L earn ed  C ounsel d w elt a t grea t length  on  th e  ev idence o f  the J u d ic ia l 
M edical Officer (hereinafter referred to  a s  th e  m edical w itness), w ho  
exp ressed  th e  opinion  th a t  the sk ill 1 produced in  the case w as th a t  o f  th e  
d eceased . 1 te  based h is opinion en tire ly  o n  th e  exam in ation  o f  a  snperim - 
p o sit io n  o f  an  enlarged photograph  o f  th e  h ead  o f  th e  deceased o n  a  
p hotograp h  o f  h is  sk u ll. T he p hotographic w ork o f  en largem ent an d  
su p erim p osition  w as done b y  a G. I . I) . official photographer o f  som e  
exp er ien ce  w orking under the instructions o f  th e  m ed ical w itness. U n d er  
cross-exam ination  th e  m edical w itness s ta ted  th a t  there w as no d o u b t  
in  h is  m ind  th a t the skull w as the sk u ll o f  th e  deceased , but on  furth er  
cross-exam in ation  h e ad m itted  th a t in  superim position  o f  a  photograph  
o n  a  sk u ll a  lo t  d epends on th e  sk ill o f  th e  photographer and th a t  there  
m ig h t be cases o f  individuals w ho h a v e  v e r y  m uch  sim ilar skulls. H e  
a lso  a d m itted  in  tho course o f  cross-exam ination  th a t th a t  w as th e  first  
an d  o n ly  case of identification  b \’ superim position  h e had done. I t  
w a s n o t  so reliable a s  identification  b y  fin g erp r in ts ." H e  n everth e less  
m a in ta in ed  th a t  in  th is in stance h e had  no d o u b t th a t  the skull b elon ged  
to  th e  d eceased  on h is exam in ation  o f  the su perim position .

L earned  Counsel contended that th a t op in ion  -was n o t re levant as  
there w as n o  ev idence th a t th e  m ed ical w itn ess w as an expert on id e n ti­
fica tion  b y  superim position  o f  photographs. U nder section  45 o f  th e  
E v id e n ce  O rdinance opinions o f  persons sp ec ia lly  sk illed  in  science, or 
art, a re re levan t w hen th e  Court has to  form  an  opinion  as to science, 
or art. I t  h as n o t been estab lish ed  th a t there is a  science or a r t o f  
id en tific a tio n  o f  dead persons b y  s u p e r im p o s it io n  o fphotograplis. N e ith er  
th e  photographer nor th e  m edical w itness gave a  detailed  accou n t o f  
h ow  th e  superim position  was done, nor d id  th e  m edical w itness g iv e  a n y  
co g en t reasons for h is assertion  that th e  sk u ll w as w ithout doubt th e  sk u ll 
o f  th e  deceased . W hen an  expert is  called to  g iv e  evidence th e  sid e  
ca llin g  th e  w itn ess should e lic it  from  him  h is  qualifications and experience  
in  order to  estab lish  to  tire sa tisfaction  o f  th e  Court- th a t he is  a  person  
who is  sp ec ia lly  sk illed  in  the science on  w hich  h e is  called to  g ive  exp ert  
te stim o n y . T he record show s th e  q ualifications o f  neither th e  m edical 
w itn ess, nor th e  C. I . D . photographer, b oth  o f  w hom  appear to  h a v e  
been  ca lled  a s  experts on  th e  m a tter o f  superim position. T h e m ere  
reference to  th e  m edical w itness a s “  J . M. 0 . ,  Colom bo ”, is  insufficient  
for th e  p urpose o f  m aking h is ev idence re levant uuder section 45  o f  th e  
E v id en c e  O rdinance in  regard to  m atters other than  th ose  w hich  properly  
fa ll w ith in  th e  fun ction s o f  a  m edical practitioner. • ' -

•' T h e m ed ica l w itn ess’s  evidence a lone is  riot co n clu sive 'o f th e  id e n t i ty  
o f  th e  d eceased . - I t  can on ly  be taken'as an  item  in  th e  chain o£ev idekcefi
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th a t was led to  establish  h is id en tity . I t  is as such that th e  learned Ju d g e  
directed th e  Jury to  regard it. H e  pointed  out that the id en tification  
o f  deceased persons b y  th e  superim position  o f photographs w as n ot  
a  recognised sc ience; th a t  tho op in ion  based on such exam in ation  w as  
n o t in fa llib le ; that even  i f  th e  superim position  was p erfectly  accurate  
there can be no " ab so lu te  certa in ty  ” that (lie  id en tity  was estab lish ed  ; 
.and that there was a p ossib ility  o f  th e  existence o f  other sk u lls  w h ich  
w ould  fit in to the picture. T he effect o f  all th is was to  rem ove from  the  
juind o f  the Ju ry  a n y  im pression  th a t the dogmatic .assertion o f  th e  
m edical w itness m ight h ave created. In  view  o f  the caution  w ith  w hich  
th e  Ju ry  has been asked to  treat th e  evidence provided b y  th e  su p erim ­
position  o f  the photograph o f  the head o f  the deceased on h is sk u ll, w e  
do n o t think that the learned C ounsel’s subm ission 1 hat the Ju ry  has been  
m isdirected  on the p o in t can  be sustained.

A  p o in t was also m ade o f  th e  fact that the learned C om m issioner 
refused  to allow the C. I . D . photographer to  be recalled. T h is w itn ess  
g a v e  evidence, on th e  second  d ate o f  the trial, and tho ap p lica tion  w as  
m ade on the seventh dato  o f  the trial, which lasted ien  d ays, after th e  
m edical w itness had been recalled  a t the instance o f  the defen ce and  
cross-exam ined at great length . T he learned Counsel w ho m ad e the  
application  for the recall o f  th e  G. 1 . 1 ). photographer d id  not g iv e  reasons  
or explain  w hy he w anted  h im  recalled  or what evidence lie so u g h t to  
get ou t o f him  a t  th a t stage. It-Avas contended that tho learned Ju d ge  
w as bound to allow  such an  application  under section  13S (4) o f  th e  
E vidence Ordinance which enab les the Court to perm it a  w itn ess to  b e  
recalled either for further c.vam ination-in-ehicf or for furth er cross- 
exam ination.

There is nothing in the language of the section which imposes on tire 
trial Judge an obligation to recall a witness on the mere asking of the 
prosecution or the defence, nor arc avg able to agree Avith learned Counsel 
that the Court is bound to permit a Avitness to be recalled Avhencvcr 
an application is made in that behalf. That section Aests a- discretion 
in the Court and that discretion is one that must be exercised on the 
material before it. A party asking for the recall of the Avitness must 
indicate, to the trial Judge, Avhy he av.i h ts tho witness recalled, and 
satisfy him that it is necessary for a just decision of the case. We are 
not prepared to say that the learned Commissioner has improperly 
exercised his discretion in this case.

It Avas urged on behalf of the appellant that the medical wit ness Avas 
seen talking to a Juror during the luncheon adjournment on the second 
day of trial and that the learned Commissioner Avas Avrong in refusing 
to discharge the Jury when it Avas brought to his notice. At the time 
the medical avitness Avas alleged to have conversed Avith the Juror he had 
finished his evidence and had not been informed, and had no reason to 
think, that he would be recalled. In fact the application Avas made on 
the sixth date of trial and six days after the alleged conversation. The 
official record in regard to this matter reads as follows:—

“ Mr. Ealasuriya brings to m j' notice that he saAv D r. P . S . GunaAv.ar- 
den.a, J . M. 0., Colom bo, avIio  is a witness in this case, speaking to a
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juror, Hr. P . H . A . F ernan do, d urin g  th e  luncheon in terv a l y e s te rd a y . 
H e  requests m e to  m ak e a  n o te  o f  th is  in  Cham bers. H e  d o e s  n o t  
w ant m e to  in qu ire in to  th is  m a tter  in  open Court a s  h e  sa y s  t h is  m ig h t  
prejudice th e  prisoner m ore.

I  indicate to  h im  th a t  I  am  u nab le to  en terta in  a n y  a p p lica tio n  
for  a  retrial w ith o u t an  in v estig a tio n  in to  th e  charge th a t  h e  i s  m ak in g  
an d  satisfy in g  m y se lf  th a t  th e  conversation  w as im proper an d  w a s  
lik e ly  to  prejudice a  fa ir  tr ia l in  t h is  case. H r. B a la su r iy a  s ta te s  th a t  
h e does not d esire to  h ave an  in v estig a tio n  in to  th is  m a tte r  a n d  th ere­
fore he is not ask ing for a retria l

The appellant's p leader ten dered  n o  affidavits in su pp ort o f  h is  a lle g a ­
t io n . E ven  i f  an  a ffid avit had  been  tendered  w e d o n o t t liin k  th a t  th e  
ab o v e  m aterial d isclosed  a n y  v a lid  ground for d ischarging  th e  J u ry , 
A  Ju dge would n o t be ju stified  in  d ischarging th e  J u r y  m er e ly  b eca u se  
a  w itness is  seen con versing w ith  a  Juror. There w ou ld  b e  n o  ju stif i­
cation  w hatever for such  a  course- w h en  th e  w itness h a p p en s, a s  in  th is  
in stance, to be a  w itness w ho h a s n o  in te re st in  the ease. T h e d isch a rg e  
o f  th e  Ju ry  is a m atter w ith in  th e  d iscretion  o f  th e  J u d g e . T h a t  d iscretio n  
h as to  be exercised ju d ic ia lly  on  re liab le  m aterial p laced  b efore  h im .
A  Ju ry  should n o t be d ischarged  u n less th e  Ju dge is  sa tis fied  th a t  i t  i s  
necessary  to  do so in  th e  in terests  o f  ju stice .

W hen such an a llega tion  is m ad e an  in vestiga tion  a s to  th e  im p ro p r ie ty  
o f  such conversation m u st b e h e ld  i f  th e  J u ry  is to  bo d isch arged . F o r , 
i f  a  Judge were to  d ischarge a  J u ry , w ith o u t inquiry, u pon  a  m ere  a lle ­
g a tio n  that the Juror w as seen  ta lk in g  to  a  w itn ess h e  w ou ld  b e  d o in g  
grave harm both to  th e  w itn e ss  an d  th e  Juror. Jurors are a d m in is ter ed  
an  oath  o f  separation  w h en ever th e  Court adjourns. B y  th a t  o a th  
Jurors undertake n o t  to  h o ld  com m un ication  w ith  a n y  p erson  
oth er than a  fellow  Ju ror upon  th e  su b ject o f  th e  tr ia l d u r in g  th e ir  
separation.

In  v iew  o f  th a t oath  th e  n eed  for th e  Judge sa tis fy in g  h im s e lf  th a t  
th ere  has been in  fa ct a n  im proper con versation  b etw een  J u ro r  an d  
•witness is greater. F or  a  d ischarge w ith o u t inquiry m a y  ca s t  o n  th e  
Juror an  undeserved reflection  th a t  h e  had  acted  con trary  to  th e  term s  
o f  h is  oath . A  Juror sh ou ld  bo free to  ta lk  to  an yon e o n  m a tte r s  u n ­
connected  w ith  th e  su bject to  th e  tria l. I t  w ould be a n  in terferen ce  
w ith  th e  rights o f  Jurors i f  th e y  w ere to  be to ta lly  debarred from  co n ­
versin g  w ith  a  w itn ess under a n y  circum stances. N ev erth e less , p ru d en ce  
dem ands th a t a  Juror sh ou ld  a v o id  conversing in  pub lic w ith  a  w itn e ss  
during th e  trial. S im ila rly  a  w itn e ss  should  avoid  co n v ersa tio n  w ith  
a  Juror in  public how ever fam iliar an d  friend ly  h e m ay  b e  w ith  h im  in  
p riv a te  life. The im portan ce a tta c h e d  to  keep ing th e  J u r y  b ey o n d  a n y  
k in d  o f  influence can be rea lised  from  th e  fa ct th a t in  th e  ea r ly  d a y s  in  
E n glan d  Jurors were k ep t to g eth er  from  th e  com m en cem ent o f  a  tr ia l  
t i l l  i t s  conclusion. B u t  to -d a y  w e  are satisfied  w ith  th e  sa feg u a rd  o f  
an  oath  o f  separation. T he grea ter  is  th e  need  therefore n o t  o n ly  to  
ensure th a t  th e  oath  is ob served  s tr ic t ly  b u t a lso  to  m ak e i t  a p p e a r  th a t  
i t  is  so  observed.

2*
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. W h at v o  h a v e  sa id  a b o v e  should  n ot be takeDi as an  in v ita tion  to  Jurors 
to  throw  d iscretion  to  th e  w inds and  converse freely  in  public w ith  
w itn esses on  su b jec ts  o th er  than  th e  trial.

Jurors and  w itn esses  sh ould  be m indful o f  th e  fa c t  th a t th e  un in ­
form ed and u n in itia ted  onlooker is lik ely  to  draw  w rong inferences from  
a  conversation  b etw een  a  w itness and a Juror. F or  th a t  reason Jurors 
sh ou ld  be ex tr em ely  circum spect.

L earned  Crown C ounsel drew  our- atten tion  to  th e  case o f  R ex  v . T iu is s 1 
w here i t  w as so u g h t to  h a v e  a Jury discharged on  th e  ground th a t certain  
o f  th e  w itn esses for th e  Crown v er o  seen conversing w ith  som e o f  the  
Jurors a t  a  cafe d uring  th e  luncheon adjournm ent. D arling, J ., in  
refusing th e  ap p lica tion  on th e  ground th a t there w as nothing in the  
affidavits to  sh ow  th a t  th e  conversation w as on  th e  su bject o f  the trial, 
said—

“ I t  is  n ecessary  for  u s to  consider w hether w h a t th e  jurym an did  
w as o f  such  a ch aracter as to lead  us to  th in k  th a t  there m ay have 
b een  an  in ju stice  d o n e  to  th e  appellant in  th is  case. I t  is not enough  
to  sa y  th a t  h e sp o k e  to  so m eb o d y ; it  is n o t enough  to  say  th a t the  
jmrson to  w h om  h e  sp oke was a w itness in  th e  case, although th a t  
m ak es i t  n ecessary  to  consider the m atter m ore carefu lly  ” .

L earned  C ounsel for th e  appellant relied on th e  case o f  R ex  v . G reen 2, 
w here a  con v iction  w a s  quashed on th e  ground th a t a  w ritten  com m uni­
cation , w hich  h ad  n o t  been  m ade know n to  th e  parties, had passed between  
th e  Ju ry  and  th e  recorder w hile th e  Ju ry  wore in  th e ir  room considering 
th e  verd ict, b u t th a t  decision  w as m ade on th e  ground th a t i t  had been 
said  b y  th e  D iv is io n a l C ourt m ore than  once th a t  an y  com m unication  
b etw een  th e  J u ry  an d  th e  Presiding Judge m u st be read ou t in Court, 
so th a t  b o th  p a rtie s , th e  prosecution and th e  defence, m ay know w hat 
th e  Ju ry  are a sk in g  an d  w h at is the Ju dge’s answer. T h at decision has 
no ap p lication  to  th e  p resen t case.

I t  w as d istin gu ish ed  in  th e  subsequent case o f  R e x  v . F u rlon g  3 in  which  
th e  C ourt, w h ile  confirm ing that the proper practice is th a t any com m uni­
cation  from  th e  J u r y  a fter  they have retired to  consider their verdict-, 
and  the J u d g e’s an sw er thereto , should be read o u t in  open Court before 
th e  J u ry  h ave returned  their verdict and th a t th e  Ju d ge has a discretion  
w h eth er h e w ill a llow  C ounsel or th e  prisoner i f  undefended  to address 
him  on  th e  J u ry ’s com m unication , refused to  quash  th e  conviction  on the  
ground  th a t  th e  com m un ication  betw een th e  Ju d ge and the Ju ry  after  
th e  J u ry  had  retired  w a s n o t read ou t in open C ourt before the verdict. 
Tin’s is w h a t h ap p en ed  in  th a t case. In  th e  course o f  th e  deliberations, 
th e  Ju ry  desired  to  a sk  a question o f the learned Judge. T he Judge  
a t th a t  tim e had  go n e  to  h is lodgings w hich w ere very  close to th e  Court—  
ju s t  across th e  road . H e  directed his clerk to  go in to  Court and ask the

1 13 C. A . R . 177.
* I960 (1) All E. R. 3S ami 31 C. A. li. 33.
* 31 C. A. R. 79.



175BASNAYAKE, A.CJ.-r-Regiriav. P tnham y

J u r y  to  p u t  th e ir  q uestion  in to  w ritin g , an d  th e  J u ry  p u t their  q uestion  
in to  w ritin g  a n d  h an d ed  i t  to  th e  bailiff. T h e  Ju d ge cam e over to  th e  
•Court im m ed ia te ly  a fter  h e  h a d  w ritten  h is  answ er to  th e  question  an d  
th e  a n sw er  w as tak en  back to  th e  Ju ry . T h e J u d g e  in tended  to  annou nce  
in  C ourt a t  o n ce  w h a t th e  question 'an d  answ er w ere, b u t th e  J u ry  cam e  
b ack  to  C ourt before ho had  th e  op p o rtu n ity .o f do ing  so , and  h e  accep ted  
th e ir  v er d ic t  an d  read o u t th e  com m unication  thereafter.

• I n  th e  course o f  th e  argum ent in  th a t  case a  p o in t w as m ade th a t  th e  
J u d g e ’s  clerk  en tered  th e  Ju ry  room . I t  w a s  found  th a t  h e d id  n o t,  
b u t th e  C ourt h eld  th a t  ev en  i f  h e d id  i t  w ou ld  n o t h a re  been  in  it s e l f  

a n  irregu lar ity  because th e  Court had  alw a3’s th e  pow er to  allow  som eb od y  
to  m a k e  a  com m unication  to  th e  Ju ry  i f  i t  is  a  com m unication  proper to  
b e m a d e  an d  i f  i t  is  m ade b y  th e  d irection  o f  th e  Court.

. I n  th e  su b seq u en t case o f  F ro m h o ld  v . F r o m h o ld 1, w hich  is  a  c iv il  
ca se , i t  w as h eld  th a t  there is  n o  difference in  practice betw een  c iv il 
a n d  cr im in al cases in  regard to  com m unication  betw een  Ju d ge and  Jury,, 
a n d  th a t  i t  w as th e  d u ty  o f  th e  J u d g e  to  d isclose th e  con ten ts o f  a n y  
com m u n ica tio n  from  th e  Ju ry . A lthough  th e  proceedings w ere q uashed  
a n d  a  retr ia l w as ordered, th e  fa ilure to  m ak e know n to  th e  p arties th e  
com m u n ica tio n  from  th e  J u ry  w as n o t th e  ground for th e  order.

I n  th e  case o> S lr a j f e n 2, in  th e  course o f  th e  tr ia l it  w as brought to  the. 
n o tic e  o f  th e  . u d ge th a t a  Jurym an  had  a  conversation  ab out th e  case, 
w ith  a  person oth er  than  a  fe llow  Juror a t  th e  Southsea  L iberal Club., 
I n  th a t  case !h c  J u n  w as d ischarged on  m ateria l w hich  h ad  been placed; 
before th e  tr ia l Ju d ge , and  a fter  th e y  w ere d ischarged an  in vestigation , 
w a s  h e ld  in  open  < ourt a t  w hich  th e  Jurors w ere g iven  an op portu nity , 
o f  b ein g  represented  i f  th e y  w ished to  do so.

L earn ed  C ounsel a lso  m ade a  p o in t o f  th e  fa c t  th a t  th e  ap p ellan t’s  
p lea d er  w as n o t p erm itted  to  refer in  h is address to  “  m edical tex tb o o k s ” 
a n d  to  “  th e  R u x to n  Case ” , and th a t th e  accused  w as prejudiced th ereb y . 
T h er e  is  n o  record o f  w h at e x a c tly  th e  p leader for th e  defence w an ted  to  
read  to  th e  J u ry  a n d  o f  th e  ru ling g iven  by th e  learned C om m issioner:. 
L earn ed  C ounsel w as unable to  cite  a n y  au th o r ity  in  support o f  th e ' 
p rop osition  th a t  C ounsel is en titled  to  read to  th e  J u r y  extracts from  
trea tise s  on  m ed ica l jurisprudence w hich  h ave n o t been properly a d m itted  
in  ev id en ce . ' W e are unable to  agree w ith  learned C ounsel’s su bm ission  
th a t  i t  w as p erm issib le under th e  proviso to  section  GO o f  th e  E v id en ce  
O rdinance to  read  to  th e  J u ry  th e  opinions o f  exp erts w hich  had  n o t been  
a d m it te d  in  ev idence. T h e on ly  reported  d ecision  on  th e  p o in t is  c lea r ly  
a g a in s t  h im  3. In  that, case C ounsel for th e  d efence sou ght to  read to  
th e  J u r y  p a ssa g es from  T ay lor’s  M edical Jurisprudence con ta in ing  
■opinions exp ressed  there in  relation  to  h o m ic id a l.m a n ia .’ T im  tr ia l 
J u d g e  o n  o b jection  tak en  b y  th e  Crown refused  to  allow  th e  d efence  
■Counsel to  do so . A fter  th e  tria l th e  p resid ing  Ju d ge su bm itted  for  
t h e  op in ion  o f  tw o  Ju d ges o f  th is  Court th e  q uestion , w hether h e  w a s  
r ig h t  in  refusin g  to  a llow  C ounsel to  read  to  th e  J u ry  opinions fr o m 'a
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b o o k  w h ich  (1) h ad  n o t proved to  be w h at learned C ounsel asserted i t  
was ; (2) nor w as fou n d  to  contain  th e  opinion o f  an  exp ert on  hom icidal 
m ania ; (3) nor h ad  been  referred to  in an y  w a y  before, so  th a t, i f  it  d id  
contain  op in ions w h ich  w ere applicable to  th e  fa c ts  o f  th e  case u nder  
trial, th ere  h ad  been  no op portu nity  for th e  C ounsel for  the Crown to- 
test or d iscu ss su ch  opinions.

T he reference w a s  heard before M oncrieif, A .C .J ., and  W endt, J . 
I t  w as h eld  th a t C ounsel w as n ot en titled  to  read  to  th e  Jury extracts- 
from an y sc ien tific  trea tise  unless such ex tra ct had  b een  introduced b y  
w ay o f  ev id en ce in  th e  course o f  th e  trial and before C ounsel’s address. 
W e w ere in v ited  b y  C ounsel to  review  and overru le th is  decision  as, he- 
su bm itted , i t  w a s  w rong. W e arc unable to  u p h o ld  th e  subm ission  
o f C ounsel and  w e wish to  sta te  th a t w e are in  en tire  accord with the- 
ruling th a t  C ounsel or p leader is n o t en titled  to  read to  th e  Jury th e  
opinion o f  an ex p er t expressed in  an y  treatise  com m only  offered for 
sale u n less such  op in ion  has been proved by th e  prod uction  o f  the treatise- 
in  a case w here th e  exp ert h im self is dead or cannot b e called as a w itness.

L earned  C ounsel a lso com plained th a t th e  ap p ellan t's pleader was- 
n ot p erm itted  to  cross-exam ine th e  m edical w itn ess by reading to him  
ex tra cts  from  a trea tise  en titled  “ T he M edico-Legal A spects o f  the B uck  
ll-uxton C ase ” . U nd er section  46 o f  the E v id en ce  Ordinance Counsel 
is  en titled  to  sh ow  th a t an  exp ert w itn ess’s opinion  is  in con sisten t w ith  the- 
opinions o f  o th er experts. T he learned p leader w as allow ed to  cross- 
exam ine th e  m ed ica l w itness on those lines. T h e learn ed  Commissioner- 
in tervened  o n ly  w hen  th e  p leader asked th e  m ed ica l w itness questions- 
w hich he w a s n o t  qualified to a n sw er. In  d isa llow in g  th e  first o f  such  
q u estions h e  sa id —

“ I  disallow' th is  question. I f  Professor G laister says som ething.
w hich  th is  w itn ess  is com peten t to answer, I  w ill a llow  ” .

W e arc u nab le to  find in the rulings o f  the learned Commissioner a n y  
departure from  the provisions o f  tho E viden ce O rdinance. W e do n o t  
think therefore th a t tho com plaint is justified.

L earned  C ounsel for the appellant also referred to  the la st tw o  para­
graphs o f  section  57 o f  the E vidence Ordinance. T h ose  tw o paragraphs 

read—

:: on  .all m atters o f  public h istory, literature, science, or art, the  
Court m a y  resort for its  aid  to appropriate b ooks or docum ents o f  
re fe re n c e . I f  th e  Court is  called upon b y  a n y  p erson  to  take judicial 
n o tice  o f  a n y  fact, it- m ay  refuse to  do so un less an d  u n til such person  
produces a n y  such  book or docum ent a s i t  may' consider necessary  
to  en ab le it  to  do so  ” .

I t  is  not- n ecessary  to  d iscuss th is p rov ision  a s tho Court w as n o t  
called upon b y  th e  ap pellan t’s pleader a t  an y  sta g e  o f  th e  proceedings 
to take jud icia l n otice  o f  th e  opinions he a ttem p ted  to  read to the J u ry .
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A nother ground o f  ap peal argued  a t  length  w as th a t  th e  learned  
•Commissioner “ failed  to  ch a ise  th e  J u r y  eith er  a d eq u a te ly  or p rop erly  
•on the bearing o f  police assau lt, duress, and  in fluence on  th e  case  
T h is ground-relates to  tho ev idence ad duced  b y  tho p rosecu tion  through  
w itnesses who in  th e  course o f  tho P o lice  in v estig a tio n  had  prod uced  
various articles w hich , on their  testim o n y  a t  tho trial, h ad  been  so ld , 
bartered or g iven  to  them  b y 'th o  ap pellan t (a lleged ly  accord ing  to  th e  
prosecution) a fter th e  deceased  h ad  been  m urdered. Thcro w as ev id en ce  
that som e o f  those artic les form ed th e  stock -in -trade o f  th e  d eceased  
w ho w as an  itinerant seller o f  jew ellery, an d  th a t f lic  o th er a rtic les  too  
belonged to  h im . One w itness, indeed , s ta te s  under cross-exam in ation  
th a t ho had  been “ merciless^- ” assau lted  b y  tho P o lic e  and ask ed  “ to  
com e ou t w ith  tilings ” w hich  ho d id  h o t know . Put- ho d en ied  th a t  a n y  
part o f  tho evidence w hich  ho gav e a t  th e  tria l w a s  fa lse or th a t  i t  w as  
induced b y  th e  assau lt. T h is w itn ess a lso spoke to  p eop le  in  tho  v illa g e  
generally  h av in g  been assau lted  b y  the P olice , bu t w h en  th e  ap p e lla n t's  
pleader sought to enlarge on th is them e th e  learned C om m issioner in te r ­
vened  and cautioned th e  w itn ess aga in st speak ing ab out m a tter s  w hich  
were n o t w ith in  h is personal know ledge. T h is cau tion  w a s  repeated  b y  
the learned C om m issioner w hen  th e  v illage  h ead m an  w as q u estion ed  
in cross-exam ination  ab ou t com plain ts received  b y  h im  from  variou s  
people in  the v illage th a t th ey  had b een  assau lted  b y  the P o lice . T he  
view  taken  b y  the learned Com m issioner seem ed  to  h ave b een  th a t  
evidence relating to th e  ex isten ce  o f  a  s ta te  o f fear am ong th e  in h a b ita n ts  
o f  the village where tho m urder had  been  com m itted  an d  w hich  had  been  
brought about b y  assau lts or reports o f  assau lts a t  th e  h an d s o f  the- 
P olice w as inadm issible as hearsay. Learned C ounsel for th e  a p p e lla n t  
contended, on tire other hand, th a t  such  ev id en ce w as re lev a n t an d  
adm issible as h aving  an  im portan t bearing on  tho cred ib ility  o f  the  
w itnesses w ho in those circum stances h ad  com e forw ard and  m ade s ta te ­
m ents to th e  P olice on  the basis o f  w hich  th ey  w ere called  to  g iv e  ev id en ce  
a t tho trial. W e arc n o t satisfied , how ever, th a t  th is  ev id en ce w as  
sought to  be elic ited  a t  the trial on  th e  ground o f  re levancy  urged  by  
learned Counsel for the appellan t a t  the hearing before us. E v e n  o th e r ­
w ise, a t tho conclusion o f  the case for th e  prosecu tion  there w as su ffic ien t  
evidence on  record •which if  believed  p o in ted  to  th e  fa ct (a lthough  it- 
was denied by the P o lice  officers them selves) th a t th e  P o lice  h ad , in  th e  
course o f  their in vestiga tion , been g u ilty  o f  a c ts  o f  in tim id a tion  an d  
assau lt. Tho learned Com m issioner d id  n o t, in  h is charge to  tho J u ry ,  
in v ite  them  to disregard th is  ev idence. On th e  con trary  he sp ec ifica lly  
asked them  to  consider w hether th e  w itn esses concerned had  g iv en  fa lse  
evidence as a  resu lt o f  fear induced  b y  a ssau lts or threats o f  a ssau lt.
IVe arc o f  th e  opinion, therefore, th a t  th is  ground fa ils.

For the abovo reasons the appellan t is n o t en titled  to  succeed  an d  h is  
•application is refused and the appeal is d ism issed.

A p p e a l  d is m is se d .

A  p p lic a lio n  re fu sed .


