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1945 P resen t: Wljeyew&rdene J.

M E N D IA S  A P P U  v. H E N D R IC K  S IN G H O .

I n the M atter of an A pplication for a W rit of Quo 
Warranto against D iogunnehendige H endrick S ingho.

Writ of Quo Warranto—Election to village committee—Disqualification of 
member elected—No objection raised on date of nomination—Concurrence- 
Quo Warranto lies—Effect of petitioner's delay or malice— Village Com­
munities Ordinance (Cap. 198), ss. 13 (e), 15 (3) and (4).

An application for a writ of quo warranto lies to eet aside an election to> 
a village committee on the ground that the respondent who was elected 
was not qualified for election as a member. The fact that the peti­
tioner did not raise objection, under section 15 (3) of the Village Com­
munities Ordinance, to the nomination of the responded would not 
operate as a bar.

“  On the question of concurrence a distinction has to be drawn between 
cases where the defect arises in connection with the form of conducting- 
the election and cases where the defect lies in the non-compliance with 
a positive requirement of the law regarding the qualification of the 
person elected. "

The writ will not, however, be granted if there has been unreasonable 
delay on the part of the petitioner or where he is actuated by malice.

P P L IG A T IO N  fo r  a w rit o f  quo warranto to have it declared that th e
e lection  o f  th e  respon den t as m em ber o f  a w ard in  a  v illage area 

w as vo id  on  th e grou nd th a t  h e w as n ot qualified fo r  e lection  as a  m em b er  
as h e h ad  been  con v ic ted  o f  an o ffen ce under section  315 o f  the P en a l

S. C. E . Rodrigo for the petitioner.

C. 8 . Barr Kumarakulasingham  (w ith  h im  I 'e m o n  W ijetunge), for  th e  
respondent.

Cur. adv. oult. '

M arch  6, 1945. W ijeyew ardene J .—

T his is an ap p lication  fo r  a w rit o f  quo warranto declaring  that th e  
e lection  o f  th e respon den t as m em ber for  L u casgod a  W a rd  in the V illa g e  
C om m ittee  o f  T issam aharam a is null and void .

A ctin g  under th e  provisions o f section  14 o f  the V illage  C om m u nities 
O rdinance, th e G overn m en t A gen t fixed M a y  31, 1944, as th e day for  the 
delivery  o f  nom in ation  papers. O n th at day the respondent alone w as 
nom inated  for  the L u ca sg od a  W a rd , and the G overnm ent A gen t declared 
h im  to  be  th e  du ly  e lected  m em b er  for  th at w ard. T h e petitioner filed  
papers in  th is  C ou rt on  S ep tem b er 22, 1944, im pugning the e lection  on  the 
ground th at th e resp on d en t w as n o t qualified  for  e lection  as a m em ber, as 
h e had  b een  con v ic ted  in 1921 fo r  an offence under section  315 o f  the P enal 
C od e  and  served a sen ten ce  o f  six m o n th s ’ rigorous im prisonm ent (vide 
section  13 (e) o f  th e V illag e  C om m u n ities O rdinance). T h e respondent

C od e in 1921 and served  a sen ten ce  o f  six m on th s ’ rigorous im prisonm ent.
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.does n o t  d isp u te  th e  fa c t  th at h e w as so  d isqualified  a t th e  d a te  o f  the 
e leo tion  b u t seeks to  obta in  re lie f on  th e  fo llow in g  g ro u n d s : —

(a) th a t th e rem ed y  b y  w a y  o f  quo warranto d oes n ot lie  in  th is case.
(b )  th a t there has b een  u nreasonable d e lay  on  th e  p art o f  th e petitioner.
(c )  th at the p etition er has p resen ted  th is ap p lication  becau se the

resp on d en t criticised  th e presen t C hairm an o f  the V illage 
C om m ittee .

T h e  argum ent in su pport o f  g rou n d  (a) w as briefly  as fo llo w s : —

T h e  p etition er d id  n ot avail h im se lf o f  the op p ortu n ity  g iven  b j ’ section  
15 (3) to  raise an  ob je ct ion  to  th e n om in ation  o f  th e  resp on d en t on  M a y  31,- 
1944, w hen  the resp on d en t’ s n om in ation  p a p er  w as delivered  to  the 
G overn m en t A g en t. In  th e  absen ce  o f  an y  su ch  ob ject ion , th e G overn ­
m en t A g en t declared  h im  du ly  e lected  under section  15 (4) and in doin g  so 
th e  G overn m en t A gen t exercised  a ju d ic ia l fu n ction . S ection  15 (3), 
m oreover, m akes the decision  o f  th e  G ov ern m en t A g e n t w ith  regard to  
a n y  ob je ct ion  to  a n om in ation  fin a l an d  con clu siv e .

I  am  unable to  u phold  th is con ten tion . I t  is n o t su ggested  that the 
p etition er w as presen t w hen  the n om in ation  papers w ere delivered . 
M oreover, even  if h e  w as present, th e c ircu m sta n ces  in w h ich  noih inations 
a re  m ade shou ld  be considered  b e fore  a decision  is reach ed  on  the qu estion  
w hether he con cu rred  in th e e lection . T h e  V illa g e  C om m u nities 
O rd inance m ak es n o prov ision  fo r  th e prep aration  o f  lists fo r  v oters and 
elig ib le can d idates. A  v oter  ca n n ot be  e x p e cte d  reason ab ly  to  acqu ain t 
h im self w ith  the early  h istory  o f  all th e  v illagers and  m u ch  less to  provide 
h im se lf w ith  th e necessary  ev id en ce  to  p rove w h a t h e kn ow s against th em  
so  as to  b e  ready to  o b je c t  su ccessfu lly  to  th e n om in ation  o f  anyone o f  the 
villagers w hose n am e m a y  b e  p u t forw ard . I  am  in resp ectfu l agreem en t 
w ith  th e v iew s expressed  b y  M aartensz A .J .  in  O. R . Karunaratne v . 
G overnm ent A gent, W estern  Province  l .
. N o d ou bt, section  15 (3) m akes th e  d ecis ion  o f  th e G overn m en t A gen t 

fin al and con clu siv e . T h e  d ecision  therein  referred  to  is th e  d ecision  given  
b y  th e G overn m en t A g en t a fter  in qu iry  in to  an  o b je ct io n  raised at the 
tim e th e nom in ation  papers are de livered  to  h im . B u t  w here no ob je ct ion  
is raised, all th at the G overn m en t A g en t is requ ired  to  do is to  “  scrutin ise ”  
th e nom in ation  paper w hich  is in the F o rm  B  in  the sch ed u le  to  the B u ies 
relating  to  the C on d u ct o f  E le ct ion s  (S u bsid iary  L eg is la tion  1941, S u p p le ­
m en t V o lu m e  3, P age 336). T h a t F o rm  g ives th e n am es and  addresses o f  
th e  proposer, th e secon der and th e can d id a te . I t  a lso con ta in s a declara ­
tion  b y  th e prop oser  and th e  secon der th a t th ey  are en titled  to  v o te  b u t 
strangely  enough  om its  any  declaration  as to  th e  elig ib ility  o f  th e proposed  
can d id a te . T h e  G overn m en t A g en t “  scrutin isin g  ”  th e n om in ation  
papers is n ot, therefore , ev en  actin g  on  a d eclaration  m ade b y  an yone 
th a t the can d idate  has the necessary  qu a lifica tion  to  b e  a  m em b er  o f  th e 
V illa g e  C om m ittee .

M oreover, on  the qu estion  o f  con cu rren ce  a d is tin ction  has to  b e  draw n 
b e tw e e n  cases w here th e  d e fe c t  arises in  con n ection  w ith  th e  fo rm  o f  
•conducting th e  e le ction  and  cases w here th e d e fe c t  lies in  th e n on - 
com p lia n ce  w ith  a p os itive  requ irem en t o f  th e  la w  regarding the
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qualification o f  th e person  e lected . I n  R ex  v. Smith  1 an  ob jection  w a s  
taken to  the e lection  o f  a M ayor on  th e ground o f  his not having taken 
the sacram ent according to  the rites o f  the C hurch  o f  E n g lan d , w ith in  
one year next before his_ e lection , as required by  the 13 Car. 2  stat. 
2  c .  1. T h e Court set aside the e lection  and held  that the relators w ere 
n ot disqualified by  reason o f  their having concurred  in  the election .

T he petitioner’ s C ounsel, h ow ever, w as unable to  give any explanation  
for the delay in presenting the petition . T h e petitioner has n ot stated in 
the affidavit w hen  he first becam e aware o f the con v iction  o f  the 
respondent.

T he respondent stated  in his affidavit th at the petitioner, a servant o f 
the Chairm an o f th e  V illage C om m ittee , was “  actu ated  b y  m alice  ”  as h e  
had occasion  to  criticise th e  Chairm an. T h is statem ent w as n ot contra­
d icted  by  any counter-affidavit. In  fa ct, it  appeared to  be  conceded  in 
the course o f  th e argum ent.

I  refuse the application  on  the grounds (b) and (c). T he respondent is- 
entitled  to  costs.

Application refused.


