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Present: W o o d B e n t o n J . 

B A M A N v. I S M A I L . 

82—P. G. Trincomalee, 6,903. 

Allowing cattle to stray on the public road—Evidence that the animal 
caused inconvenience or danger to the public—Ordinance No. 16 
of 1866 , 8.53. 
Where a person left a oow on an esplanade which was unfenced, 

and where the cow strayed on t o the high road of i ts own accord,— 
Held, that he was guilty of an offence under section 53 (3) of 

Ordinance N o . 16 of 1865. 
I n a conviction under this section, it is not necessary for the 

prosecution to lead affirmative evidence that the presence of the 
oow on the high road caused inconvenience or danger to the public. 
Saraka v. Ponnosomy1 distinguished.' 

Section 53A, enacted b y Ordinance N o . 17 of 1008, does not 
create an offence at all •; it only provides a procedure for the purpose 
of enabling the police to seize and to deal with stray cattle, and the 
charges recoverable from the owner of such cattle, if he comes 
forward t o claim, them, are in the nature of fees and not of fines. 
The recovery of such fees is no bar to a prosecution under section 
53 (3) of the Ordinance N o . 16 of 1865. 

f j T H E facts appear from t h e judgment . 

H. A. Jayewardene, for t h e appel lant . 

De Saram, CO., for t h e Crown. 

February 2 1 , 1913. W O O D B E N T O N J . — 

This case raises rather an interest ing quest ion under the Pol ice 
Ordinance, N o . 16 of 1865. The appel lant w a s charged in t h e Pol ice 
Court of Tr incomalee under sect ion 53 (3) of that Ordinance w i t h 
hav ing left h i s c o w o n t h e public road in such a manner as t o cause 
inconven ience or danger to t h e public . T h e Pol ice Magistrate has 
c o n v i c t e d h i m , and has imposed a nominal penal ty of B e . 1. The 
appeal i s , of course, o n points of law. T h e appel lant 's counse l 
c o n t e n d s , i n t h e first p lace , that sect ion 53 (3) of Ordinance N o . 16 
Of-1865 can find n o application in a case l ike the present , where the 
appel lant had left his cow on a n esplanade on which he w a s ent i t led 
"to l eave i t , and where t h e cow had strayed, as i t did stray, of i t s 
o w n accord on to t h e h igh road. T h e Pol ice Magistrate holds on t h e 
f a c t s that the p lace where the cow w a s left w a s unfenced, and that 
there w a s n o t h i n g t o prevent it from straying on t o t h e high road 
i f it p leased. T h a t finding would b e sufficient to bring the appel lant 

i (1910) 6 Bal. 38. 
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b o t h wi th in t h e language of s ec t ion 53 (3) of Ordinance N o . 16 of 
1865 and wi th in t h e misch ie f aga inst w h i c h t h a t e n a c t m e n t i s 
d irec ted . 

T h e n e x t po in t t a k e n o n t h e appe l lant ' s behalf i s t h a t h e h a s 
a lready b e e n " fined " under t h e provis ions of s ec t ion 5 3 A of 
Ordinance N o . 16 of 1865 , w h i c h w a s e n a c t e d and added t o t h e 
principal Ordinance b y Ordinance N o . 17 of 1908. I f th i s a r g u m e n t 
were wel l founded, t h e appel lant , h a v i n g b e e n fined u n d e r sec t ion 
5 3 A, could not b e s u b s e q u e n t l y conv ic ted under s e c t i o n 5 3 , of 
Ordinance N o . 16 of 1865 b y ' r e a s o n of t h e provis ions of s ec t ion 8 
of t h e Interpretat ion Ordinance, N o . 2 1 of 1901 . I agree , h o w e v e r , 
w i t h t h e Po l i ce Mag i s t ra te t h a t t h e n e w sec t ion e n a c t e d b y Ordinance 
N o . 17 of 1908 does n o t create a n offence at a l l ; i t o n l y provides 
procedure for t h e purpose of enabl ing t h e Po l i ce t o se i ze and t o 
d e a l w i t h s tray ca t t l e , and t h e charges recoverable from t h e o w n e r 
of such cat t l e , if h e c o m e s forward—which h e is in n o w a y b o u n d t o 
d o — t o c la im t h e m , are i n t h e nature of f ees and n o t of fines. I 
think t h a t t h a t point of l a w m u s t fail . 

T h e las t a r g u m e n t o n behalf of t h e appe l lant is t h a t there is here 
n o affirmative ev idence t h a t t h e presence of t h e c o w o n t h e h igh 
road caused inconven ience or d a n g e r t o t h e publ ic . If t h o s e words 
i n t h e sect ion just referred t o are to b e interpreted in t h e s e n s e t h a t 
t h e sect ion is inoperat ive unt i l inconven ience or danger t o t h e publ ic 
h a s b e e n actual ly caused , and t h e fact t h a t i t h a s b e e n .so c a u s e d is 
aff irmatively es tabl i shed in t h e Po l i ce Court, t h e e n a c t m e n t wi l l be 
a dead let ter . I n t h e case of Sarahs v. Ponnasamy 1 1 he ld t h a t i t i s 
necessary , i n prosecut ions under sec t ion 53 (3) of Ordinance N o . 16 
of 1865, t h a t there should b e affirmative e v i d e n c e t h a t t h e a c t or 
t h e omiss ion , w h i c h forms t h e subject of t h e charge , i s of s u c h a 
na ture as t o cause inconven ience or danger t o t h e publ ic . I n 
Saraks v. Ponnasamy 1 t h e appel lant w a s a r icksha cooly . T h e 
o n l y ev idence against h i m w a s t h a t h e h a d left h i s r icksha o n t h e 
s ide of t h e publ ic road. There w a s noth ing t o s h o w t h a t , f rom t h e 
pos i t ion it w a s placed, it m u s t necessar i ly b e a source of incon­
v e n i e n c e or danger t o people w h o were m a k i n g u s e of t h e road. I n 
t h a t s t a t e of t h e fac t s , I he ld t h a t t h e appe l lant h a d c o m m i t t e d n o 
offence. T h e c i rcumstances here , however , are different. W e are 
n o t deal ing w i t h a s tat ionary object , b u t w i t h a s traying an imal . 
A t t h e t i m e of i t s se izure i t w a s ac tua l ly o n t h e road, a n d t h e pol ice 
constable w h o arrested i t sa id t h a t it would h a v e b e e n a n u i s a n c e 
t o any motorist or b icyc l i s t w h o w a s m a k i n g u s e of t h e road. There 
is n o ev idence o n t h e other s ide , and under t h e c i r c u m s t a n c e s I 
th ink t h a t th i s i s sufficient affirmative e v i d e n c e t o just i fy t h e 
appe l lant ' s convict ion . 

T h e appeal m u s t b e d i smissed . 

Appeal dismissed. 
i (1920) 6 Bal. 38. 


