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Urban Development Authority Act ,17 of 1979 -  Section 8, section 28A(1) 
-  Notice -  Imperative and should be in unambiguous terms -  Delegation 
of power -  Regularity of performance of official acts.

The High Court set aside the Order of the Magistrates Court on the basis that 
the Notice under section 28 (A) 1 was ambiguous and the authority had not 
been properly delegated to institute action. The demolition order issued by the 
Magistrate’s Court was reversed by the High Court.

Held:

I) The Notice under section 28(A) 1 stating that at a place bearing 
assessment No. 25 an unauthorised structure has been put up is not 
ambiguous.

ii) There is a presumption in law as to the regularity of the performance of 
official acts.

APPLICATION by way of Revision/an appeal from the Order of the High Court 
of Colombo.
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GAMINI ABEYRATNE, J.

The sub jec t m a tte r o f both cases bearing num bers CA  
Revis ion App lica tion 02 .97 and CA /PHC /10/97 being identica l has  
been am algam ated by o rde r o f th is Court by v irtue o f wh ich fact the  
o rde r in CA /PHC /10 /97 is app licab le  and b ind ing on all parties  
connected w ith  CA  Revis ion App lica tion bearing No. 02/97.

An exam ina tion o f the case record reveals tha t the institution  
o f th is case is traceab le  to the  yea r 1997 and unless the Court 
d ivest itse lf to  techn ica lities and proceeds to fo rthw ith determ ine  
th is  matter. It w ill we ll n igh p roceed Ad in fin ition.

These app lica tions stem  from  an orde r pronounced by the  
learned H igh Court Judge o f Co lom bo in Novem ber 1996.

For purpose o f b rev ity  a ske le ta l ou tline o f the re levant factual 
background is se t ou t below . O rig ina ting from  an action institu ted in 
the M ag is tra te ’s Court o f Fort institu ted by the app lican t who is the 
2nd respondent in th is action aga inst the 1st respondent for 
dem o lition  o f an unau tho rised  s truc tu re  e rec ted  by the 1st 
respondent in the A rcade o f a large build ing which unauthorised  
structu re  had been occup ied fo r a long period o f time. The 2nd  
respondent purported to act under section 28A (1) of the Urban  
Deve lopm ent Au tho rity  A c t No. 17 o f 1979 and was in fact the 
prosecu ting o ffice r fo r the Co lom bo M unicipa l Council delegated  
the  pow er o f appea ring  as au tho rised  o ffice r of the Urban  
Deve lopm ent Authority . A t the end o f the trial, the Learned  
M agistra te was o f the op in ion tha t the prosecution should succeed  
in its endeavours and accord ing ly issued a demolition order o f the  
unauthorised structure .

An appea l was lodged in the Provincia l High Court o f Co lombo  
and the learned tria l Judge on the 18th day of November 1996 
reversed the o rde r o f the learned Magistra te on the objections  
taken by the 1st respondent tha t the notice issued under section  
28A(1) was am b iguous and there fo re  did not describe accurate ly  
the unauthorised structure . The second objection was that there  
was no re flec tion o f de lega tion  o f Au tho rity  by the Urban  
Deve lopm ent Au tho rity  to  the 2nd respondent to institu te this action



fo r dem olition o f the  unauthorised struc tu re  on beha lf o f the  U rban  
Developm ent Au tho rity  as in fa c t he was the p rosecu ting  O ffice r o f 
the M unicipa l Council.

It is aga ins t th is  o rde r o f the  Learned H igh C ou rt Judge  tha t 
th is appeal and rev is ion app lica tion  has been pre fe rred to th is  
Court. It is a lso a m atte r o f obse rva tion  tha t the re  is an In te rven ien t- 
petitioner, the owner o f the  bu ild ing in question w ho  had been  
perm itted to In tervene in th is  m a tte r w hen the case was pend ing  
before the M ag is tra te ’s Court o f Fort.

It was agreed upon be tw een the  pa rties  tha t as the fac ts o f 
both app lica tions are inextricab ly in te rwoven and com prised o f the  
sam e factua l background one o rde r by th is  C ou rt w ou ld  su ffice  fo r 
purposes o f both app lica tions.

A t th is junctu re , su ffice it to  s ta te  tha t th is  C ou rt w ill be  
w innow ing the w hea t from  the cha ff and con fin ing  the  Jud ic ia l 
review  s tric tly  to m atters ge rm ane to the  issues invo lved.

It is an und ispu ted fac t tha t the  notice tha t is issued under 
section 28A (1) o f the U rban Deve lopm en t Au tho rity  is an im pera tive  
requ irem ent, it shou ld  a lso be in c le a r unam biguous te rm s so as to  
re flect the identity o f the unauthorised s truc tu re  tha t has to  be  
dem olished . Exam in ing the  notice one finds it d ifficu lt to  be lieve  
tha t the  learned H igh C ou rt Judge  cou ld  no t possess c la rity  o f 
though t w ith  regard to  the struc tu re  described qu ite  apa rt from  the  
ske tch a ttached to the no tice  ‘Y ’ c lea rly  d isp lay ing  the unauthorised  
struc tu re  on the  au tho rised  prem ises the notice has s ta ted thus:

<g»eoz5> caqaazrf £325)©25? 8 (0 )(C ) 8 (J) (1) DcaaizSca c30©25? <Sca©25)
S)<3£3H)o2§s} q Q o cdsJ ^DodozsJ ©25)3®j29 0  8 O (I) OcosftSo C30©25?

25)0 ®>e©S)C3 230  O Q eOjZS © 0 ©  9825? ©25)3g® I gqg©CiJ
©3023), 082325)® $»25) 25 ^625) dd>325)Scj Q -O fo g ) 25)0£)25?25)25? 02S)©
cJ?25)0Od 06)3025)j(3cfe25? 2S)d © 0  ©3 ©025) 03525)3 S  ^25)
The  no tice  a c co rd in g ly  s ta te s  th a t a t a  p lace  bea ring  

assessm en t No. 25 “an unau tho rised  s truc tu re  has been put up” . It 
does not requ ire a  fe rtile  im ag ina tion to  construe  tha t in p lace  
bearing No. 25 an unau tho rised  s truc tu re  has been se t up -  is  
c learly  descrip tive  o f ano the r s truc tu re  pu t up on “$»2s> 25 < jd«s 
dd325)©d” the wo rd  “dcmna” qua lifies  the  p lace  on wh ich  the
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unauthorised s truc tu re  is pu t up attached to the notice is a sketch  
P1 wh ich c learly  describes the location o f the unauthorised  
structure and sta tes tha t No. 25 is the existing build ing and 25A as 
the new build ing in the arcade o f the prem ises bearing No. 25. 
Furtherm ore, to enab le more c la rity o f though on the matter. The  
1st respondent has c learly accepted the fact that:

g 255g O Q  apqe 25/A § < q g e a J  @30253 0255 dc532s>o e3®5)2550eo2sJ
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Th is Court does not see any fu rther necessity to consider this  
ob jection any longer as it wou ld  be tan tam ount to procrastinating  
fu rthe r on the matter.

Accord ing ly, th is  Court is inc lined to overru le the find ing o f the  
learned H igh  Court Judge on th is po in t and hold tha t the notice is 
c lea r and unam b iguous and descrip tive  o f the  unauthorised  
bu ild ing to be dem olished even to the m ost m enta lly neglig ib le.

Sub jecting the 2nd ob jection to jud ic ia l considera tion , tha t the  
pow er o f au tho rity  is not p roperly  de legated to the 2nd respondent. 
It is worthwh ile  to address one ’s a tten tion to docum ent ‘Y ’ marked  
in the M ag is tra te ’s Court proceed ings along w ith the application  
made by the 2nd respondent c learly  sta ting tha t he is the

“253303625) O °08C )25) £fS25)38 £325325) C30S25} 5 ) 0 0  025} 253Q  £ 3 ^ 0 8 s ®  

25500)38 .......................”

There is a presum ption in Law as to the regularity o f the 
perfo rm ance o f o ffic ia l Acts. Furtherm ore, it is puerile to sp lit hairs 
on mere techn ica lities , p revarica te to de fea t the ends o f Justice and  
take refuge in in fantile  assertions and pers ist in litigation Ad 
nauseam. W hen the in ten tion o f the leg isla ture is crysta l c lear and  
m an ifestly  appa ren t tha t due com pliance w ith the imperative  
prov is ions o f the law has been acqu iesced w ith.

In conclus ion it m ust be observed that it is regrettab le tha t



when even the legal represen ta tives o f litigan ts a ttem p t to take  
advantage o f typ ing e rro rs in a docum en t to con ju re  im ag ina ry  
ob jections w ith a v iew  to  p ro long ing  the  dura tion  o f a  case, th is  
Court cannot take cogn izance o f triv ia lities and coopera te  in the  
atta inm ent o f th is ob jective .

Accordingly, the second ob jection upheld by the learned H igh  
Court Judge o f Co lom bo is a lso overru led  and th is Court there fore  
vacates and sets aside the O rde r o f the learned H igh Court Judge  
de livered on the 18th o f N ovem ber 1996 and fu rthe rm ore  perm it 
and o rde r hereby the dem o lish ing  o f the unauthorised struc tu re  
25/A , M udalige M awatha e rec ted  on the p rem ises bearing  No. 25, 
M udalige M awatha .
N A N A YAK KA R A , J . -  I agree.
Application allowed.
Order of the Magistrate restored.
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