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1969 Present : H. N. G. Fernando, C.J., and Weeramaniry, J.

S. RANASINGHE, Appellant and V. ARIYARATNE EPA

and 10 others, Respondcnts

S. C 123/67 ([nty.)—D. C. dlalara, 4373 |P-

Vendor and purchaser—Construction of deed—Co-owner— Erection of a building by
himn on the common land—Transfer thereafter by him of his undivided share

tn the land—Rights of the ilransferce.

Where a building is erected on land swith the intention that it will be a
permanent structure, the building becomes annexed to the land and accedes to
the soil. “Accordingly. whero a co-owner, after erecting a building on the
common property,-seils his undivided share in tho land without making any
reservation as to the building, his rights in the building as to ownership or
compensation pass to tho transferce and theroafter to the successors in title

of the transf crec.

APPE:&L from an order of the District Court. Matara.

V. D. Gunasekera, for the plaintifi-appellant.

V. S. Weerasooria, for the 5th defendant-respondent.

Cur. adv. vull.

Junc 25, 1969. H. N. G. Ferxaxpo, C.J.—

Under a Final Decree in D. C. Matara Case No. 9420 a 6/15 share of tho
land which i3 the subject of this action was allotted to one Punchihamy,

and a 3/15share toher husband Philip Epa. Onthe death of Punchihamy
each of her 10 children became entitled to small undivided shares, and her
husband to a further 3/15 share. The husband by the deecd P 3 of 1959
gold all his undivided shares to his son Gunasinghe Epa. The son
thereafter by P4 of 1960 sold all his sharcs to one Rosiya Wickremasekera
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who in 1964 sold these interests to the plaintiff. The dispute in this
appeal concerns only a boutique which had somctime prior tothe present

action been built on the land.

The plaiatiff claimed that the boutique was built by Gunasinghe Ipa,
and if this had been so, the plaintift is clearly entitled to the house beeause
Gunasinghe Ipa specifically mentioned in P4 that he was sellicg the tiled
boutique standing on the land. DBut the position taken up by the 5th
defendant, who is also a son of Philip Ifga, was that the house was
constructed by his father and that by 5D4 of 1964 the father sold the

housc to him,

On the facts the learned District Judge has held that the house was
built by Philip IEpa before he sold his interests in the soil to Gunasinghe
Epa by P3 of 1959. This conclusion appears to have somewhat scriously
affected the view formed by the learned Judge as to the proper construc-
tion of the deed PP3. By this deed Philip IEpa transferred * the properties
mentioned in the schedule below, together with allarnd singular therights,
ways, casements, advantages, servitudes and appurtenances whatscever
thereto belonging or in any wise appertaining or usually held, occupies,
usad or enjoyed therewith or reputed or known as part or parcel thercof
and together with all the estate, interest, claim and demand, whatsoever
of the said Vendor, of, in, to, upon or out of the said prcmiscs and every
part thereof *’, and the schedule spcdifics an undivided 6/15 parts of the
land. The case of Tissera v. Tissera ? applicd the general maxim that
where a building is erected on land with the intention {hat it will be a
permanent structure, the building becomcs annexed to the land and
accedes to the soil. In the instant case it was not the position of the
5th defendant that there was any intention that the building would not
be permanent. When therefore Philip Iipa sold his share in the land the
building had acceded to tlic land. The question is whether in such a case
a transter of the share in the land in such terms as occur in the deed P3
does convey a buildir.g which at the time of the transfer had acceded to

the soil.

1 can see no difference between the circumstances of this case and one
in which an individual who owns an acre of land erects a buiiding on 1t, and
thercafter transfers the land and all his right title and interest thercin
without making any reservation as to the building. Ifin the latter case,
the building manifestly passed with the land upon the transfer, there
seems no reason why a transfer in similar terms by a co-owner of his share
in the land should not also pass the ownership of a building which the
co-owner had crected. In both cases the reasonable assumption is that
the ownerisdivesting himself of hisentire rights in the soil, and accordingly
has no intention to retain any interest whatsocverin the land thereafter.
In my opinion the transferce on P3 purchased all the shares previously
held by Philip Epa and acquired rights in the house in view of the terms of
the deed P23, and any parson who thereafter desired to purchase the shares

1 (1940) 42 N. L. R. 60.
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held by that transferee was quite entitled to presunie that whatever had
been built on the land by Philip Epa did pass to his transferce. 1f the
confrary view be corrcet, and if as has happenced in this case, it is open to
a co-owner who has sold his entire soil interest to claim subsequently that
he did not intend to convey a building which he had erected, the question
whether the right to the building has or has not been passed will have to
be decided according to whatever versicn the transferor may sulsequently
choose to state in cvidence. In fact it appcars in this casc from the
evidence of Philip Epa himself that he set up a claim that he retained
some right in the house only after Cunasinghe l2pa to whom he sold his

share had parted with the property to an outsider.

I held that in the circuristances of this case, Philip Epa could only have
retained a right in the building which he crected, if that right was
expressly reserved in his transfer I'3. In thcabsence of such a reservation,
the rights in the building passed {o his transferce and thereafter to the

successors in title of the transferec.

The decree is amenderd when it refers to the building D by deleting the
provision for compensation to the 5th defendant and substituting
provision allotting the building or the right. of compensation therefor to the
plaintiff. The ovder in the decrce that the plaintiff pay the 5th defendant
Rs. 52:50 as costs of contest isset aside. The 5th defendant will pay to the
plaintiff Rs. 52'50 as costs of the contest in the District Court and a

further Rs. 5250 as the costs of this appeal.

WEERAMANTRY, J.—I1 agree.

Decree amenderd.



