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1969 Present: H . N . G. F ern a n d o , C .J ., a n d  W e e r a m a n lr y , J.

S . R A N A S I N G H E , A p p e lla n t and V . A R I Y A R A T N E  E P A  

a n d  10 other3 , R e s p o n d e n ts

8 . C 123167 {Inly.)— D . C. Matara, 4373IP

. Vendor and, purchaser— Construction of deed—Co-owner— Erect-ion o f a building by 
him on the common land— Transfer thereafter by him of his undivided share 
in the land— Rights of the transferee.

Where n building is erected on land with the intention that it will be a 
permanent structure, the building becomes anne'xed to the land and accedes to 
the soil. Accordingly, whero a co-owner, aftor erecting a building on the 
common property, soils his undivided share in tho land without making any 
reservation 03 to the building, his rights in tho building as to ownership or 
compensation pass to tho transferee and thereafter to the successors in title 
of the transferee.

A P P E A L  fro m  a n  o r d e r  o f  th e  D is t r ic t  C ou rt, M a ta ra . 

17. D. Ovnasekera, f o r  th e  p la in tiff-a p p e lla n t.

IF. S. Weerasooria, f o r  th e  5 th  d e fe n d a n t-re sp o n d e n t.

Cur. adv. iwit.

J u n e  25, 19 69 . JI . N . G . F e r n a n d o , C .J .—

U n d e r  a  F in a l D e c r e e  in  D . C. M a ta ra  Case N o . 9 4 2 0  a  6 /1 5  sh are  o f  th o  
la n d  w h ich  is  th e  s u b je c t  o f  th is  a c t io n  w as a l lo t t e d  t o  o n e  P u n ch ih a in y , 
a n d  a  3 /1 5  sh are  to  h er  h u sb a n d  P h ilip  E p a . O n th e  d e a th  o f  P u n c h ih a m y  
ea ch  o f  h er  10 ch ild re n  b e c a m e  en titled  to  sm all u n d iv id e d  sh ares , a n d  her 
h u sb a n d  t o  a  fu r th e r  3 /1 5  share. T h e  h u sb a n d  b y  th e  d e e d  P  3 o f  1959 
so ld  a l l 'h i s  u n d iv id e d  shares to  h is  s o n  G u n a s in g h e  E p a . T h e  son  
th erea fte r  b y  P 4  o f  1960  so ld  a ll h is shares t o  o n e  R o s iy a  W ick rcm a se k e ra
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w h o  in  1 9 6 4  s o ld  th e se  in terests t o  th e  p la in t if f .  T h e  d isp u te  in  th is  
ap p ea l c o n c e r n s  o n ly  a  b o u tiq u e  w h ich  h a d  s o m e t im e  p r io r  to  th e  p resen t 
a c t io n  b e e n  b u ilt  o n  th e  la n d .

T h e  p la in t i f f  c la im e d  th a t  th e b o u t iq u e  w a s b u ilt  b y  G u n a sin gh c  E p a , 
an d  if  th is  h a d  been  s o , th e  p la in tiff  is c le a r ly  e n t it le d  to  th e  h ouse  b ecau se  
G u n a s in g h e  E p a  sp e c ifica lly  m en tion ed  in P 4  th a t  h e  w as sellin g  the tiled  
b o u t iq u e  s ta n d in g  o n  th e  land . B u t  th e  p o s it io n  ta k e n  u p  b y  the 5 lh  
d e fe n d a n t , w h o  is a lso  a  son  o f  P h ilip  E p a ,  w as th a t  th e  h ou se  w as 
c o n s tr u c te d  b y  h is  fa th e r  a n d  th a t b y  5 D 4  o f  1 9 6 4  th e  fa th e r  so ld  th e 
h ou se  t o  h im .

On th e  fa c t s  th e  lea rn ed  D is tr ic t  J u d g e  h a s h e ld  th a t  th e  h ou se  w a s 
b u ilt  b y  P h il ip  E p a  b e fo r e  he so ld  h is in te re s ts  in  th e  so il to  G u n asin gh e  
E p a  b y  P 3  o f  19 59 . T h is  con clu s ion  a p p e a rs  t o  h a v e  so m e w h a t se r iou sly  
a ffe c te d  th e  v ie w  fo r m e d  b y  the learn ed  J u d g e  as t o  th e  p ro p e r  co n s tr u c 
t io n  o f  th e  d e e d  P 3 . B y  th is d eed  P h ilip  E p a  tra n sfe rred  “ th e p rop ertie s  
m e n tio n e d  in  th e  sch e d u le  be low , to g e th e r  w ith  all a n d  sin gu lar  the r igh ts , 
w a y s, e a s e m e n ts , a d v a n ta g e s , serv itu d es  a n d  a p p u r te n a n c e s  w h a tso e v e r  
th e re to  b e lo n g in g  o r  in  a n y  w ise a p p e rta in in g  o r  u su a lly  h e ld , o ccu p ie s , 
used o r  e n jo y e d  th erew ith  o r  r e p u te d  o r  k n o w n  as p a r t  o r  p a rce l th e r e o f  
a n d  to g e th e r  w ith  a ll th e  estate , in terest, c la im  a n d  d e m a n d , w h a tso e v e r  
o f  the sa id  V e n d o r ,  o f ,  in , to , u p o n  o r  o u t  o f  th e  sa id  prem ises and  e v e ry  
p a rt  t h e r e o f  ” , a n d  th e  sch edule  sp ecifics  a n  u n d iv id e d  6 /1 5  parts o f  th e  
la n d . T h e  ca se  o f  Tissera o. Tisserci1 a p p lie d  th e  g en era l m a x im  th a t  
w here a  b u ild in g  is  e re cte d  on  la n d  w ith  th e  in te n t io n  th at i t  will b e  a  
p e rm a n e n t s t ru c tu re , th e  bu ild in g  b e c o m e s  a n n e x e d  to  th e  land  a n d  
a cce d e s  t o  th e  so il. I n  th e  in sta n t ca se  i t  w a s  n o t  th e  p o s itio n  o f  th e  
5 th  d e fe n d a n t  th a t  th ere  w as a n y  in te n tio n  th a t  th e  b u ild in g  w ou ld  n o t  
b e  p e r m a n e n t . W h e n  th ere fore  P h ilip  E p a  s o ld  h is  share in  th e land th e  
b u ild in g  h a d  a c c e d e d  t o  ih e  land . T h e  q u e s t io n  is w h e th e r  in  such  a  ca se  
a  tra n sfe r  o f  th e  sh are  in th e land  in  su ch  te rm s  as  o c c u r  in  the d eed  P 3  
d o cs  c o n v e y  a  b u ild in g  w hich  at. th e  tim e  o f  th e  tra n s fe r  h a d  a cced ed  t o  
the so il.

1 c a n  see  n o  d iffe re n ce  betw een  th e  c ir c u m sta n ce s  o f  th is case an d  o n e  
in  w h ich  a n  in d iv id u a l w h o  ow n s an a cre  o f  la n d  e re cts  a  bu ild in g  on it , a n d  
th erea fte r  tra n s fe rs  th e  land an d  all h is  r ig h t  t i t le  a n d  in terest th ere in  
w ith o u t m a k in g  a n y  reserva tion  as to  th e  b u ild in g . I f  in th e  la tter ca se , 
the b u ild in g  m a n ife s t ly  passed  w ith  th e  la n d  u p o n  th e  transfer, th ere  
seem s n o  re a so n  w h y  a tran sfer in sim ilar  te rm s b y  a  c o -o w n e r  o f  his sh are  
in th e  la n d  sh o u ld  n o t  a lso  pass th e  o w n e rsh ip  o f  a bu ild in g  w hich  th e  
c o -o w n e r  h a d  e r e c te d . In  both  cases th e  re a so n a b le  a ssu m p tion  is th a t  
the o w n e r  is d iv e s t in g  h im se lf o f  h isen tire  r ig h ts  in  th e  so il, a nd a cco rd in g ly  
has n o  in te n t io n  to  reta in  a n y  in terest "w h atsoever in th e land  th erea fter .
In  m y  o p in io n  th e  tran sferee on  P 3  p u rch a se d  a ll th e  shares p re v io u s ly  
held  b y  P h ilip  E p a  a n d  a cqu ired  r igh ts in th e  h ou se  in v iew  o f  (h e term s o f  
the d e e d  P J , a n d  a n y  person  w h o th e re a fte r  d e s ire d  to  p u rch ase  the sh ares
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h e ld  b y  th a t  tran sferee  w as q u ite  e n t it le d  to  p resu m e  th a t  w h a te v e r  h a d  
b e e n  b u i l t  on  th e  la n d  b y  P h ilip  E p a  d id  p a ss  to  h is tran sferee. ] f  th e  
c o n t r a r y  v ie w  be co rrect , a n d  i f  as lia s h a p p e n e d  in  th is  ease, it  is o p e n  to  
a  c o -m v n e r  w h o  h as so ld  h is  en tire  so il in te r e s t  t o  c la im  su b se q u e n tly  l l i a t  
h e  d id  n o t  in ten d  to  c o n v e y  a  b u ild in g  w h ich  h e  h ad  e rected , th e  q u e s t io n  
w h e th e r  th e  r ig h t  to  th e b u ild in g  h a s o r  h a s  n o t  been  passed  w ill h a v e  to  
b e  d e c id e d  a c c o rd in g  to  w h a te v e r  v e rs io n  th e  tra n sfe ro r  m a y  s u b s e q u e n tly  
c h o o s e  t o  s ta te  in ev id e n ce . I n  f a c t  i t  a p p ea rs  in th is ca se  fr o m  th e  
e v id e n c e  o f  Pliilipa E p a  h im s e lf  th a t  h e  se t  u p  a  c la im  th a t  he r e ta in e d  
som e, r ig h t  in th e  h ou se  o n ly  a fte r  G u n a s in g h e  E p a  to  w h o m  h e s o ld  h is  
sh a re  h a d  p a rte d  w ith  th e  p r o p e r ty  t o  a n  o u ts id e r .

I  h e ld  th a t  in th e  c ircu m sta n ces  o f  th is  ca se , P h ilip  E p a  co u ld  o n ly  h a v e  
r e ta in e d  a  r ig h t  in th e  b u ild in g  w h ich  h e e re cte d , i f  th a t  r ig h t  w a s  
e x p r e s s ly  reserved  in his tran sfer  P 3 . In  th e  a b se n ce  o f  such  a re se rv a tio n , 
th e  r ig h ts  in th e  b u ild in g  passed  to  h is  tra n sfe re e  a n d  th erea fte r  t o  th e  
su c c e s s o r s  in  t it le  o f  th e  tran sferee .

T h e  d e cre e  is  am en d ed  w h en  it- re fe rs  t o  th e  b u ild in g  B  b y  d e le t in g  th e  
p r o v is io n  fo r  co m p e n sa tio n  to  th e  5 th  d e fe n d a n t  an d  su b s t itu t in g  
p r o v is io n  a llo tt in g  th e bu ild in g  or th e  right, o f  co m p e n sa tio n  th e re fo r  t o  th e  
p la in t if f .  T h e  o rd er  in th e  d ecree  th a t  th e  p la in t iff  p a y  th e 5th  d e fe n d a n t  
R s .  5 2 ’5  0  as c o s ts  o f  c o n te s t  is s e t  a s id e . T h e  5th  d e fe n d a n t w ill p a y  t o  th e  
p la in t i f f  R s . 52  5 0  as co s ts  o f  th e  c o n t e s t  in  th e  D is tr ic t  C o u rt  a n d  a  
fu r th e r  R s . 52 -50  as th e  co s ts  o f  th is  a p p e a l.

W eeramantby, J .— I  agree.

Decree amended.


