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8 . 0 .  N o. 85— A p p ea l against an  A s ses sm en t o f  E x c e s s  P ro fits  D u ty .

Excels Profits Duly—Determination of capital of a business— Claim to deduct 
bad debts—Meaning of “  debts due " —Excess Profits Duty Ordinance, 
No. 88 o f '1941, s. 10 (1) (6).
In computing the capital of a business, bad and doubtful debts for 

which a reduction has not been claimed or allowed under section 9 (1) (d) 
of the Income Tax Ordinance are regarded as debts due to the business 
within the meaning of section 10 (1) (b) of the Excess ProfitB Duty 
Ordinance.
■ A debt, though it iB prescribed, can be regarded as still due; the 
expression “  debts due "  should not be read in a limited sense as meaning 
debts, the payment of which can be enforced by action.

A P P E A L  against an  assessm en t o f  E x ce s s  P ro fits  D u ty , under section  
• 18 o f  the E x ce ss  P rofits  D u ty  O rdinance, N o . 38  o f  1941.

N . N adarajah, K .G . (w ith  th im  N . K u m ara singh a m ), for  the assessees, 
ap p ellan ts.— T o  determ ine th e  cap ita l o f  a bu siness a ll b a d  d eb ts  shou ld  
be d ed u cted . T h e  bad d eb ts in th e  presen t ca se  am ou n t to  R s . 29 ,387  
and are, in fa c t , a ll p rescribed . S ection  10 (1) (b ) o f  th e E x ce s s  P ro fits  
D u ty  O rdinance speaks o f  “  d eb ts du e  ” . T h e  expression  “  d eb ts du e  ”  
con n otes som eth in g  d ifferent fro m  “  d eb ts ”  and sh ou ld  b e  lim ited  to- 
recoverab le  d eb ts. T h e ' d eb ts m u st be  p resen tly  cla im ab le  and  w ou ld  
exclu d e  any  statute-barred  debts.

[ J ayetileke  J . referred  to  section  46  (2) (i) o f  th e C iv il Procedure- 
C o d e .]  ~

O nce a d eb t is p rescribed  there is n o cau se  o f  action . T h e  term  
"  debts due ”  has a lim ited  m ea n in g— B e l l ’s S ou th  A fr ica n  L eg a l 
D iction ary , p . 159; S trou d ’s Ju d ic ia l D ict ion a ry  (2n d  ed .), p . 47 8 ; F lin t v . 
B arnard  l ; S underam  on  In co m e  T a x  (3rd  e d .)  p . 643.

H . H . B a sn a ya k e, C .C ., fo r  th e  resp on d en t.— T h ere  is n o 
finding th at th e  d eb ts in  qu estion  are p rescribed . E v e n  assum ing 
th at th ey  are p rescribed  th ey  can  b e  regarded  as "  d eb ts due ”  w ith in  th e 
m eaning  o f  section  10 (1) (b ) o f  th e E x ce s s  P rofits  D u ty  O rdinance. 
T h e  correspon d in g  en actm en t in  E n g la n d  is  th e F in an ce  A c t , N o . 2  o f  
1939, S ch edu le  7, P a rt I I . ,  section  1 (1 ). T h e  expression  “  deb ts du e  ”  
has, therefore, to  be g iven  th e m ea n in g  it  has in  E n g lish  law — W haraka  
In v e s tm e n t  C o ., L td . v . C om m ission er  o f  S ta m p s  2. I t  in clud es , in  E n g la n d , 
statute-barred  d ebts, fo r  th e S tatu te  o f  L im ita tio n s  on ly  bars th e  r e m e d y  
and d oes n ot extin gu ish  the d eb t— S trou d ’ s Ju d icia l D iction a ry  (2n d  e d . }  
p. 5 7 8 ; P reston  and N ew son  on  L im ita tion  o f  A ction s  (1943 e d .)  p . 16.
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N . Nadarajah, K .C ., in  rep ly .— I n  E n g lan d  a defendant can , after 
n otion  is filed , w aive th e ben efit o f  the S tatu te  o f  L im ita tion s. In  
•Ceylon, h ow ever, under sections 44 and 46  (2) (i) o f  the C ivil P rocedure 
C o d e  a  p la in t w ill b e  rejeoted b y  cou rt if  the cause o f  action  is prescribed.

Cur. adv. v id t.
F ebru ary  20, 1045. J ayetileke J .—

T h is is an  appeal by  w ay  o f  case stated  by  the B oa rd  o f  R ev iew , at 
th e requ est o f  the as6essees, fo r  the opin ion  o f  th is cou rt as provided by  
section  7 4  o f  th e  In co m e  T a x  O rdinance (C ap . 188) the provisions o f  w hioh 
have been  m ade ap plicable to  an  ap peal against an  assessm ent o f  excess 
profits du ty  by  section  18 o f  the E x ce ss  P rofits D u ty  O rdinance, N o. 38 
o f  1941.

T h e fa cts  m a y  be shortly  sum m arised  as fo llo w s :

T h e 1st appellant and one K risbnapullai carried on  business in partner
sh ip  as C om m ission  A gen ts and G eneral M erchants under the nam e o f 
Suna E in n a  K een a  & C o . , a t N orris road and F ifth  Cross street in  C olom bo. 
O n  Ju n e 8, 1932, b y  an indenture m arked “  A  ”  they  ad m itted  one 
G opalkrishnapilla i as a partner and changed  the nam e to  R avenna M ana 
E y a n n a  and C o. C lause 6  o f  “  A  ”  reads—

A ll and  singular the d eb ts n ow  due to the partnership business 
o f  S . E . A . & Co. and also the deb ts due to  the said E kam baram pilla i 
under deed N o. 690 dated  N ovem ber 11, 1931, attested by  R . 
M ahendra o f  C olom bo, N otary  P u b lic , in  respect o f  the firm  o f  S . S. V . 
P aram anayagam pillai all aggregating to  R s . 30,619 (a fter having 
d edu cted  a ll debts due to  th e said partnership) shall form  the capital 
o f  the said partnersh ip  business created  b y  th is indenture and shall 
belong to  all the parties in equ al sh a re s ."

O n Ju n e 4, 1937, G opalkrishnapilla i retired  from  the business and on  
th e  sam e day b y  indenture m arked “  B  ”  the rem aining partners adm itted 
one D evan ayagam pilla i as a partner. T h e  indenture provided  that all 
three partners shou ld  be en titled  to  the stock -in -trade, book  and other 
•debts. O n Ju ly  9, 1940, Krishnapillai. d ied . O n Ju ly  10, 1940, the 
rem aining partners looked  in to  the accoun ts o f  the business and decided 
to  w rite o ff R s . 29 ,387 as d eb ts that had becom e bad  prior to  A pril 1, 
1938.

T h e  E x cess  P rofits D u ty  O rdinance cam e into operation  on  O ctober 5,
1941. In  com p u tin g  the pre-w ar capital fo r  the purpose o f  section  11 
o f  th e O rdinance th e appellants .cla im ed th at th e debts w hich  they  had  
w ritten  off sh ou ld  be  exclu d ed . T he assessor exclu ded  a sum  o f R s . 4,188 
in  respect o f  w hich  a c la im  had been  m ade under section  9  (1) (d) o f  the 
In co m e  T a x  O rdinance and refused  to  exclu de th e balance. T h e 
assessees appealed  to  the C om m ission er o f  In com e  T ax  w ho con firm ed the 
assessm ent. T h e B oa rd  o f  R ev iew  w ere o f  the op in ion  that the order of 
th e  C om m ission er w as right. H e n ce  th is  appeal b y  w ay  o f case stated.

E x ce ss  profits  d u ty  is im p osed  b y  section  2  o f the Ordinance upon 
th e am ount by  w hich  th e profits arising from  any business to  w hich  the 
O rd inan ce  applies ex ce e d  by  m ore than R s. 3,000, the pre-w ar standard
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o f  profits . T h e  pre-w ar standard  o f  profits ad op ted  in  th is  case  u n d e r  
section  6  (1) is th e profits  standard ba sed  on  th e  profits o f  th e  y ea r  ended. 
M arch  31 , 1939. I n  m ak in g  th e  ad ju stm en t fo r  in crease o f  ca p ita l 
under section  11 th e  average cap ita l o f  th e accou n tin g  p eriod  en d ed  
M arch  31, 1941, has to  b e  com p a red  w ith  th e  average o f  th e  y ea r  en d ed  
M arch  31, 1939. T h e assessees con ten d  th at in  arriving a t th e initial 
cap ita l o f  th e  y ea r  en ded  M arch  31, 1939, all d eb ts th at w ere statute- 
barred prior to  A pril 1, 1938, shou ld  be  ex clu d ed  on  the ground th at th ey  
are n ot “  d eb ts due ”  w ith in  th e m ea n in g  o f  section  10 (1) (b).

T h e ap pea l turns en tirely  u pon  w h a t con stru ction  w e  p u t upon  th e 
w ords “  d eb ts due ”  in  section  10 (1) (6 ). I t  is .qu ite p la in  th at fo r  the 
purpose o f  constru in g  these w ords w e  are en titled  to  look  n o t on ly  at th e 
verbal con tex t o f  the su b-section , if  w e can  g e t any  assistance from  that,, 
b u t-a lso  a t the o th er sections o f  th e  O rdinance and , a t section  9  (1) (d ) 
o f  the In co m e  T a x  O rdinance and the language e m p loy ed  in th em . N ow  
section  10 (1) (b) o f  th e E x ce ss  P rofits  D u ty  O rdinance dea ls  w ith  debts 
w hich  are th e subj'ect o f  va lu ation  fo r  in com e  ta x  p u rp oses. S ection  
9  (1 ) (d ) o f  th e  In co m e  T a x  O rdinance p rov id es th at for  th e p u rpose o f  
ascerta in ing th e profit or  in com e o f  any  person  from  an y  source there 
shall be  d ed u cted  such  su m  as  t h e ' C om m ission er in h is d iscretion  co n 
siders reasonable fo r  bad  d eb ts incurred in  any  trade, or business, w hich  
have b ecom e  bad during th e  p eriod  fo r  w h ich  profits  are be in g  ascerta in ed , 
and fo r  d ou b tfu l d eb ts to  th e  ex ten t th at th ey  are estim a ted  to  h a v e  
becom e  bad  during th e  period , n otw ith stan d in g  th at su ch  bad  and. 
d ou btfu l d eb ts w ere due and p ayab le  prior t o  th e co m m e n ce m e n t o f  th e  
said period . I n  Curtis v . J. & 0 .  Oldfield, L td .1 R o w la tt  J . said—

“  W h e n  th e R u le  speaks o f  a bad  d eb t it m eans a  d eb t w h ich  is a 
d eb t th at w ou ld  h ave  c o m e  in to  th e ba la n ce  sh eet as a trading d eb t 
in  the trade th at is in  question  and th at it  is b a d . ’ ’

T here can  b e  litt le  d ou b t th at a statu te-barred  d e b t  is a ba d  d eb t or, at 
least, a  d ou btfu l d eb t w ith in  th e  m ea n in g  o f  th e su b-section .

In  Coombs v. Coombs 2 S ir J . P . W ild e  said—

"  T h e  sta tu te  fu rn ish es an  absolute  lega l answ er to  th e  hand o f  
the su pposed  d eb tor  an d  in  th e sense o f  a lega l ob liga tion  en forceab le  
by  law  it d oes therefore  extingu ish  th e d eb t a t his v o lit io n .”

S ection  10 (1) (6 ) o f  th e E x ce s s  P rofits  D u ty  O rdinance p rov id es th at the- 
cap ita l o f  a  business shall b e  tak en  to  b e , so  fa r  as it con s ists  o f  assets 
be ing  debts du e  to  th e business, th e  n om in al va lu e  o f  those d eb ts less any 
reduction  w h ich  has b een  a llow ed  for  bad  an d  d ou b tfu l d eb ts  under- 
section  9  (1 ) (d) o f  th e  In co m e  T a x  O rdinance. I t  seem s to  m e  th at on  
th e true con stru ction  o f  section  10 (1) (b) it  is qu ite  p la in  as a m a tter  
o f  language th at the leg islature regards bo th  b a d  and d ou b tfu l d eb ts  
for w h ich  a  red u ction  has n o t been  c la im ed  or a llow ed  u nder section  
9  (1) (d ) o f  th e In co m e  T a x  O rd inance as “  d eb ts  due ” . I n  th e presen t 
case  n o  c la im  h aving  b e in g  m a d e  o r  a llow ed  a t  an y  tim e  in  resp ect o f  th e  
d eb t in  qu estion  under section  9  (1 ) (d ) o f  th e  In co m e  T a x  O rd inance the- 
ap pea l m u st fa il. B u t  o u t  o f  resp ect for  th e  argum ent th a t h as b e e n  

J9 T. C. 319. 2 1866 L  .E 1. P . <6 D. 288.
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addressed to  us b y  C ounsel engaged on  b oth  sides I  th ink that I  ou ght to 
dea l ^with th e  qu estion  w hether a statute-barred d ebt can  be regarded 
a s  a "  d eb t due C ounsel for th e  appellants relied upon the case  o f  
W hatm ore v . Murray '. I n  th at case the respondent w h o  w as the judg- 
m en t-ored itor o f  on e M ain , a prisoner aw aiting trial and detained in  gaol, 
ob ta in ed  a garnishee order on  th e appellant as gaoler, ordering h im  to  
p a y  ou t o f  the m on ies in h is possession  belonging to  M ain , the m onies 
d u e  b y  the la tter to  the respon dent under the ju dgm en t w ith  costs. 
T h e  ap pellant refused  to  com p ly  w ith  the order, and on  the return day 
op p osed  the con firm ation  o f  the order on  the ground that under regulation 
493  o f  th e gaol regulations h e w as proh ib ited  from  parting w ith  the m on ey  
s o  taken from  a prisoner w ith ou t the sanction  o f the D irector o f  P risons, 
w h ich  sanction  had n ot been  obtained . In  the course o f his ju dgm ent 
In n es C .J . sa id—

“  T he real p o in t is w hether the m on ey  sought to  be attached could  
rightly  be m ade the su b ject o f  a G arnishee Order. T h e provisions for 
garnishee proceedings constitu te  a very  special m ach inery  provided 
b y  th e L eg islatu re to  enable judgm ent-cred itors to  obtain  p a ym en t o f 
th eir  ju d g m en t-d eb ts ; b u t its operation  ought to be  con fin ed  to  
ca ses  to  w hich  it c learly  applied  under the statute. B y  O rdinance 
N o. 12 o f  1904 it is necessary  th at there should  be a d eb t due by  the 
garnishee to  the ju d gm en t-d eb tor . A  “  d eb t due ”  m eans a debt 
a ctu a lly  du e at the tim e w hen  ap plication  is m ade for an order. T hat 
w as decided  in  W h ite ’s case (1906 T .S . 47). There a salary w h ich  the 
deb tor co u ld  n ot a t th e m om en t c la im  and w hich  possib ly  he m ight 
never be ab le  to  cla im , w as h eld  n ot to  be  a d eb t due. I t  seem s to 
m e  th at fo r  a d eb t to  be  due there m u st be a liquidated m on ey  obligation 
presently  cla im ab le  by  th e  debtor for  w hich  an action  cou ld  presently  
b e  brou gh t against th e garnishee. I f  such  an obligation  exists then , 
to  m y  m in d , a d eb t is due ” .

I  d o  n ot think this case  assists us in the solution  o f  the present problem  
th ou gh  som e o f the w ords used by  the learned C hief Ju stice  appear to  be 
favou rable  to  the appella 'nts. I t  seem s to  m e  that all that th e learned 
C h ie f Ju stice  m ea n t to  say w as th at a deb t w hich  had n ot actually  
b e co m e  payable  at th e tim e o f the a ttach m en t cou ld  not be said to  be 
■“  due ” . C ounsel for the appellants also relied on  the case o f  Flint v. 
Bernard. - in w hich  L ord  E sh er  M .R . said—

“  I f  the w ords o f  section  18 su b-section  8 ‘ so far as relates to  any 
debts due to  th em  ’ , are to  be construed  in  their strictest sense, 
th e w ords that fo llow  ‘ p rovable  in  bankruptcy  ’ are n ot necessary for 
■such debts m u st be provab le  in bankruptcy . I f  the w ords are n ot 
to  be  taken so strictly  w hat is a reasonable interpretation  ? I  think 
th is  w ou ld  be any c la im  against the d eb tor  such  as w ould  be provable 
in bankruptcy  ” .

T h is  ju d g m en t too  is n ot h e lp fu l as th e w ords “  debts due ”  have been 
u sed  in  .three d ifferent senses in  three different sections o f  the B ankrup tcy  
A c t .  M oreover, th e w ords h ave  been  in terpreted  in the sections in w hich
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■they appear w ith  re feren ce  to  o th er  section s in  th e  A c t  and  to  th e  sch em e 
o f  th e A c t . I n  E x  p a rte  K e m p e , I n  re F a stn ed g e  1 Sir G eorge M ellish
L .J .  p o in ted  o u t th at in  section  6  th e w ord  “  du e  "  m ea n s p a ya b le ; 
.in sections 19 it d oes n ot m ea n  p ayab le  bu t th at a ll d eb ts w h ich  h ave  been  
con tra cted , w hether th e tim e  fo r  p a y m en t has arrived o r  n o t, w ere 
.intended to  be  in clu d ed ; and  in  section  49  it  m eans all p rova b le  dem ands 
w hether th ey  have been  p ayable  o r  n ot and  w h eth er th ey  are in  p o in t o f 
law  str ict ly  debts or not.

C ounsel fo r  th e  respondent in v ited  ou r a tten tion  to  th e case o f  E x  
parte C ow ley  * th e  report o f  w h ich  is n o t  availab le  to  us bu t a  n o te  o f  
w h ich  appears in S trou d ’s -Judicial D ictionary ., 2nd  E d ition , P age 578. 
I t  reads—

“  A  d eb t is still du e  n otw ith stand ing  th at th e  S ta tu te  o f  L im ita 
tions m a y  have run against it, fo r  th e  statu te  on ly  bars th e  rem ed y  
and d oes n ot extingu ish  the d e b t .”

'T h is  decision , I  th ink, is  in  a ccord  w ith  th e  p rim ary  m ean ing  o f  th e w ord  
“  du e  ” . I n  W h a rto n ’s L a w  L e x ico n  th e  w ord  “  du e  ”  is  d efin ed  th u s :

“  A n y th in g  ow ing. T h at w hich  on e con tra cts  t o  p a y  o r  p er form  to  
an oth er; th at w h ich  Jaw or  ju stice  requ ires .to be  p a id  o r  d on e  ” .

In  R e S to ck to n  M alleab le Iron  Co .* J esse l M .R . said—

“  T h e word ‘ due ’ m ay  m ean  either ow in g  o r  p a ya b le  " .

I t  is w e ll se ttled  law  th at m on ey  pa id  u n d er a  m ista k e  on  th e  p art o f  the 
j>ayer as to  a. m aterial fa c t , such  as th at n o  m o n e y  w a s due, can  b e  re 
covered  b y  action  fo r  m on ey  had  and rece iv ed . B u t  in  B iz e  v . D ick a son  ^ 
L o rd  M an sfie ld  observed  th a t if  a  p a rty  volu n tarily  p a ys  m on ey , w h ich  
the law  h as n o t com p elled  h im  to  p a y , b u t  w h ich  in  ju stice  h e ou gh t to  
have paid— su ch  as a  d eb t barred b y  th e  S tatu te  o f  L im ita tion s— he 
can n ot recover  i t  ba ck . I t  has also lon g  been  estab lished  th at an 
ex ecu tor  does npt co m m it a d ev a sta v it in  p a y in g  a  statu te-barred  debt. 
In  the case o f  A runasa lem  v . R am a sa m y N a ya k er  5 it  w as h e ld  th a t a 
p a ym en t on  a ccou n t o f  a  deb t, w hether su ch  d eb t a t th e  tim e  o f  p a y m en t 
is already statute-barred  or n ot, is n ecessarily  an  ack n ow led gm en t o f  the 

d e b t ,  and the law  in th e absence o f  an yth ing  to  th e  con tra ry  im p lies  from  
th e  ack n ow led gm en t a  prom ise  to  p a y  th e  ba lance .

T h ese  authorities appear to  m e  to  len d  su p p ort to  th e v iew  th at th e  
expression  “  d eb ts du e  ”  shou ld  n ot b e  rea d  in  a lim ited  sense as m ean ing  
d ebts, the p a y m en t o f  w h ich  can  b e  e n forced  b y  action . I ,  th erefore , 
'Come to  the con clu sion  .that- th e item s in clu d ed  in  th e  sum  o f  B s . 25 ,199  
are “  d eb ts due ”  w ith in  th e m ea n in g  o f  section  10 (1 ) (6 ) o f  th e  E x ce ss  
P ro fits  O rdinance. I  w ou ld , accord in g ly , d ism iss th e  appeal w ith  costs .

B ose J .— I  agree.

A p p ea l d ism issed .
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