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P r e s e n t : Lasce l l e s C.J . and D e S a m p a y o A . J . 

W E E R A K O O N v. J U R I S et al. 

&5—D. C. Galle, 10,54,1. 

Planting agreement—Planter entitled to a fourth of land on planting 
the land—Is a conveyance necessary after the fulfilment of the 
condition ?—Sale—Ordinance No. 7 of 1840, s. S. 
A conveyance of land m a y be made to take effect on the fulfilment 

of a condition. 
B y a planting agreement attested b y a notary it was agreed, 

inter alia, that on the event of the planter planting the land he 
should be entitled to a fourth share of the soil and trees. 

Held, that the planter became entitled to a fourth share of the 
soil and trees on the fulfilment of the conditions, and that no' 
further conveyance was necessary t o vest title on the planter. 

TH E facts are se t out in t h e judgment . The material portion of 
t h e plant ing agreement w a s as fo l lows: — 

T h e purport of an agreement for plant ing caused t o be wri t ten 
and granted on this 1st day of September , 1875, is as fol lows, t o 
w i t : — 

" That exc lus ive of about 1\ acres ex tent , and also t h e portion of, 
owit i land of the said premises , and described in the plant ing voucher 
N o . 317 executed in this office, the remaining ex tent of the said 
premises is hereby g iven over t o D a n g e y D i s s a n h a m y , & c , t o plant 
and improve the s a m e w i t h coconut, jak, and other useful trees . 

" Therefore it is agreed that wi th in eight years from the date of 
t h e s e presents t h e said premises should be ful ly planted, and that 
w h e n t h e trees begin to bear fruits, t h a t one-fourth part of such 
plantat ion and one-fourth part of the soil of such e x t e n t wil l be 
ent i t led (sic) to the said seven planters , their heirs, &c ." 

Bawa, K.C., for first defendant , appel lant . 

van Langenberg, K.C., for third and fourth defendants and first 
t o s ixth added defendants , respondents . 

Samarawickreme, for s e v e n t h added defendant , respondent . 

Cur. adv. vult. 

J u l y 17, 1912. D E SAMPAYO A . J . — 

This is a partit ion action, and t h e appeal concerns a one-fourth 
share of t h e property, w h i c h i s c la imed b y t h e first defendant-
appel lant adversely t o third and fourth defendants and t h e added 
defendants , w h o are respondents t o th i s appeal . One D o n Louis 
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Amaras inghe , b e i n g t h e o w n e r of t h e ent ire l a n d , granted a 
p lant ing a g r e e m e n t dated J a n u a r y 2 , 1872, t o e ight persona, four of 
w h o m are n o w represented by t h e respondents . W h i l e t h e a g r e e m e n t 
w a s sti l l o n foot , t h e land w a s sold in execut ion against D o n L o u i s 
Amaras inghe in 1875, and w a s purchased b y o n e D o n J o h a n i s d e 
S i lva . Thereupon t h e p lanters , b e i n g under t h e i m p r e s s i o n t h a t t h e 
F i sca l ' s sa le p u t a n e n d t o t h e p lant ing a g r e e m e n t , secured f rom t h e 
execut ion-purchaser , D o n J o h a n i s d e S i lva , a fresh a g r e e m e n t d a t e d 
S e p t e m b e r 1, 1875, conta in ing pract ical ly t h e s a m e t e r m s as t h e 
previous agreement , and t h e y a lso ins t i tu ted a n act ion aga ins t D o n 
L o u i s Amaras inghe for d a m a g e s for be ing deprived of t h e benef i t 
of h i s deed i n their favour. T h e S u p r e m e Court , in appea l in t h a t 
act ion , b y i t s j u d g m e n t of 1878, h e l d t h a t t h a t a g r e e m e n t a n d t h e 
p lanters ' r ights thereunder were n o t affected b y t h e F i s c a l ' s sa le , 
and d i smissed t h e ac t ion . T h e planters cont inued t o p l a n t and t o 
b e in possess ion of t h e l a n d on t h e foot ing of t h e a g r e e m e n t of 1872 
or of 1875 or on both of t h e m . D o n J o h a n i s d e Si lva died i n t e s t a t e , 
l eav ing as h i s heir a daughter , w h o w a s t h e wi fe of t h e first d e f e n d a n t . 
I n 1891 t h e first de fendant a n d h i s wi fe so ld three- fourths shares o f 
t h e land t o one D o n Cornells , from w h o m t h e first plaintiff and 
second defendant c la im t i t le t o t h o s e three-fourths, shares . 

T h e plaintiff and t h e first de fendant in th i s case h a v e n o t b e e n 
very straightforward. T h e y ignored a l together t h e p lant ing agree­
m e n t s , and o m i t t e d t o m a k e a n y reference t o in teres t s created there ­
under. T h e third, fourth, and fifth de fendants , w h o are three of t h e 
original p lanters , h a d bui l t substant ia l h o u s e s on t h e land and were, 
residing therein for a long t i m e , and as t h e y could n o t b e ignored, 
t h e plaintiffs i n their plaint on ly m a d e t h e m part ies , s t a t i n g t h a t 
t h e y were ent i t l ed t o c o m p e n s a t i o n for t h o s e h o u s e s . T h e o ther 
respondents t o t h i s appeal h a d t o in tervene in t h i s act ion a n d 
inform t h e Court of their c la ims . T h e one-fourth share w h i c h t h e 
respondents c la im under t h e p lant ing agreement w a s ass igned by t h e 
plaintiff t o t h e first defendant , w h o l ikewise in h i s answer , o m i t t i n g 
all reference t o t h e p lanters , asserted t i t le t o i t . Al l th i s is t h e m o r e 
astonishing, as t h e first defendant and h is wi fe , in their o w n d e e d of 
1891 , through w h i c h t h e plaintiffs c la im, had express ly " re served 
t o t h e m s e l v e s and t h e p lanters t h e remain ing one-fourth of t h e soil 
and p l a n t a t i o n s . " T h e first de fendant is ent i t l ed t o n o sort of 
considerat ion in his contes t w i t h t h e respondents . 

Cons i s tent ly w i t h th i s d i s ingenuous conduct , first d e f e n d a n t 
asserted at t h e trial t h a t t h e p lanters h a d fai led t o fulfil the ir obl iga­
t ion under t h e p lant ing a g r e e m e n t s and were therefore not en t i t l ed 
t o any interes t . B u t u p o n t h e ev idence and after personal in spec t ion 
of t h e land t h e Distr ict J u d g e w a s satisf ied t h a t t h e l a n d w a s fu l ly 
p lanted , except as t o a s m a l l p a t c h , w h i c h , t h o u g h originally p l a n t e d , 
i s n o w bare o n account of t h e pecul iar unsu i tab i l i ty of t h e soi l 
for any success fu l p lantat ion . N o other conc lus ion could poss ib ly b e 
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* 9 1 8 , drawn i n t h e c ircumstances of th i s case , especial ly see ing that t h e 
D B SAMPAYO planters were al lowed wi thout quest ion t o b e in possess ion for the 

A ' J ' las t forty years and more , and e v e n t o al ienate shares in the land t o 
Weerakoon strangers, among others t o Mr. E . R . G'ooneratne, Mudaliyar, w h o in 

c. Juns 1904 built a large schoolhouse o n t h e land. I n d e e d , a t t h e argu­
m e n t before u s counse l for t h e first defendant did n o t seriously 
d ispute , that t h e planters had p lanted t h e land, but , i n v i ew of 
t h e content ion present ly t o b e not iced, argued that t h e y were only 
ent i t led t o compensat ion in m o n e y on t h e principle of quantum 
meruit, and not t o any share of t h e soil. 

The m a i n content ion on behalf of the first defendant is that the 
plant ing agreements are insufficient of t h e m s e l v e s to pass t i t le t o t h e 
one-fourth share t o t h e planters , t h a t t h e y amount t o a mere cove­
nant on t h e part of t h e landowner to give a deed on the complet ion 
of t h e plantat ion, and that no such deed having been g iven the 
planters h a d n o t i t le . T h e first of the planting agreements st ipu­
lated that the planters should plant the land within t w o years and 
take care of t h e plantat ion for t h e n e x t e ight years , and provided 
that if t h e y did so, t h e y and their heirs , executors , administrators, 
and ass igns should b e c o m e ent i t led to one-fourth of t h e soil and 
trees for their p lant ing trouble. The second of the plant ing agree­
m e n t s s imilarly provided t h a t o n t h e complet ion of the plantat ion 
t h e planters should b e ent i t l ed t o one-fourth share of t h e soil and 
trees , and w e n t o n t o prohibit the planters from al ienating that 
one-fourth share, t o strangers, and to reserve t o D o n Johanis de Si lva 
a right of pre-empt ion. On the footing that the planters did fulfil 
their obligation, did or did not t h e deeds have the effect of ves t ing 
t i t l e to one-fourth share of the land in the p lanters? W e are very 
famil iar w i t h this kind of p lant ing agreement , and in numerous 
c a s e s the t i t le of the planters on such deeds has been conceded 
wi thout any quest ion . 

U n l e s s w e are forced by law t o construe the deeds as contended 
for the appel lants , it would obviously be unjust t o deprive t h e re­
spondents of t h e share which it w a s manifes t ly in tended t h e y should 
have , and which t h e y h a v e undoubtedly possessed for over forty 
years . T h e respondents in their answer c la imed t h e one-fourth 
share by prescription as wel l as upon the deeds,- but unfortunately 
no i ssue w a s framed at t h e trial on the quest ion of prescription, and 
for that reason t h e learned Distr ict J u d g e decl ined t o decide that 
quest ion . B u t in a partit ion case , as this i s , t h e framing of i s sues 
i s not of m u c h consequence , and if I were free t o deal w i th the point, 
I should say , even as t h e case s tands , t h a t the respondents h a v e 
es tab l i shed a good prescriptive t i t le . B u t I a m content t o rest m y 
judgment o n a decis ion of t h e point actual ly raised. T h e Ordinance 
N o . 7 of 1840 no doubt requires a notarial ins trument for t h e con­
v e y a n c e of any interest in land . There is such a deed in th i s case , 
b u t it i s contended t h a t a c o n v e y a n c e could only be of a t i t le de 
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LASCELLES C . J . — I qui te agree. 

Affirmed. 

presenti, and t h a t where , a s i n th i s case , t h e t i t l e w a s t o v e s t in t h e 1W2. 
future , t h e deed could b e t a k e n on ly as a n a g r e e m e n t t o convey , and p E s ^ A Y O 
not as a c o n v e y a n c e in itself. N o authori ty h a s b e e n c i t ed in support A.J. 
of th i s argument , a n d I k n o w of n o n e . Condit ional sa le s , h a v i n g t h e Weerakoon 
effect of pass ing t i t le o n t h e fu l f i lment of t h e condi t ions , are w e l l »• Jwis 
k n o w n t o t h e B o m a n - D u t c h l a w . Th i s i s in n o w a y affected b y t h e 
Ordinance N o . 7 of 1840 or b y any o ther Ordinance , nor d o I s e e t h a t 
a c o n v e y a n c e of l a n d t o t a k e effect o n t h e ful f i lment of a condi t ion 
is contrary t o principle . I n t h e Civil law there i s a d i s t inc t ion 
b e t w e e n t h e contract of sa le and i t s c o n s u m m a t i o n , t h e la t ter con* 
s i s t ing in t h e del ivery of t h e subjec t -mat ter t o t h e purchaser . T h e 
p lanters in th i s case hav ing b e e n a l lowed t o cont inue in pos se s s ion 
after t h e period s t ipu la ted for t h e comple t ion of t h e p lanta t ion , 
there w a s c o n s u m m a t i o n of t h e contract of sa le , a n d their t i t l e w a s 
t h u s perfected. I n th i s connect ion I m a y s a y t h a t Mr. B a w a for 
t h e first de fendant argued t h a t t h e a g r e e m e n t s did n o t a m o u n t t o a 
sale , as a sale could only b e for a price in m o n e y , and t h a t t h e y w e r e 
i n f a c t i n n o m i n a t e contracts of t h e spec i e s do ut facias. E v e n so , 
t h e quest ion on ly is w h e t h e r t h e p lanters fulfil led their part of t h e 
contrac t s ; and, as I said before, t h e y undoubted ly did. 

T h e on ly other point I n e e d not ice i s t h e object ion t h a t t h e s e 
agreements were not s t a m p e d w i t h s t a m p s of t h e v a l u e required for 
c o n v e y a n c e s , and t h a t t h e y w e r e n o t admiss ib le in ev idence . T h i s 
point w a s n o t raised in t h e Court be low, nor w a s i t in any w a y s h o w n 
t h a t t h e i n s t r u m e n t s did not in fact bear t h e proper s t a m p s according 
t o t h e S t a m p l a w s t h e n prevai l ing. Moreover, s ec t ion 37 (1) of 
Ordinance N o . 22 of 1909 enac t s t h a t where a n i n s t r u m e n t h a s b e e n 
a d m i t t e d in ev idence , s u c h admiss ion shal l n o t ( subject t o a n 
except ion w h i c h does not apply t o th i s case) b e cal led in q u e s t i o n 
at any s tage in t h e s a m e sui t or proceeding on t h e ground t h a t t h e 
i n s t r u m e n t has n o t been du ly s t a m p e d . T h e a g r e e m e n t s w e r e 
a d m i t t e d in ev idence w i t h o u t object ion, and t h e appel lant i s n o t 
ent i t led t o object t o t h e m n o w . 

I n m y opinion t h e j u d g m e n t of t h e Dis tr ic t J u d g e , ho ld ing t h a t 
t h e respondents are ent i t l ed t o t h e one-fourth share i n d i spute , i s 
right, and should b e affirmed w i t h cos t s . 


