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RANAWEERA
v

MAHAWELI AUTHORITY OF SRI LANKA  
AND ANOTHER

C O U R T  O F  A P P E A L
S A L E E M  M A R SO O F, P.C., J., P/CA
SRIPAVAN, J.
C A .A P P L I . N O . 1326/02 
M AY 18, 2004

Writ of Mandamus -  Enforce Order of re-instatement made by a Labour 
Tribunal and confirmed by the High Court -  Does writ lie? Alternative 
remedy -  Industrial Disputes Act -  Section 31(c), section 40 1 (q), 
section 43, section 43(A)3, section 44B -  Court of Appeal (Appellate 
Procedure) Rules 1990 -  Rule 3(4) N (i), 3(14) -  Non compliance -  
When should the objection be taken ?
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Held:

i) The Industrial Disputes Act has provided an effective procedure for the 
enforcement of Orders of Labour Tribunals. The non compliance of an 
order made by a Labour Tribunals is declared to be an offence under 
section 40(1) (q).

ii) The writ of Mandamus would not be available when there is an effective 
alternative remedy.

Per Marsoof, J. (P C/A)

The petitioner in his Counter Affidavit pointed out that the respondents 
have failed to comply with Rule 3(4) (b) (1). I am of the view that the 
petitioner should have in the first instance invited the attention of the 
Court to the alleged non-compliance of the Rules and got the matter 
listed for an Order of Court as contemplated under Rule 3(A)....by filing 
Counter affidavits, the petitioner has waived the right to take objection to 
the non-compliance of the Rules.

Per Marsoof, J. (P C/A)

The petitioner has failed to produce evidence to show that he had 
demanded compliance with the Order of the Labour Tribunal and the 
High Court from the 1st respondent Authority -  this by itself is sufficient 
to disentitle the petitioner to any relief prayed for by him.”

iii) The petitioner has failed to establish that there is any duty of a Public 
Nature owed by the respondents to comply with the Order of the Labour 
Tribunal.

AN APPLICATION for a writ of Mandamus .

Dr. Jayatissa de Costa with D. Epitawala and C. Siriwansa for the petitioner.

M.N.B. Fernando, S.S.C., for respondents.

October 18,2004

SALEEM MARSOOF, J. P.C. (P / C/A)
In th is app lica tion the petitioner, w ho has been in the serv ice o f 

the 1st respondent M ahawe li A u tho rity  o f Sri Lanka since 1978, 
seeks a m andate in the nature o f w rit o f mandamus to com pe l the  
1st and 2nd respondents to en fo rce the o rde r o f re insta tem ent
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made by a Labour T ribuna l and confirmed w ith a s light adjustment 
by the prov inc ia l H igh Court o f the Centra l Province.

The facts brie fly  are as fo llows : The petitioner jo ined the 1st 
respondent Au tho rity  as a S tores Ass is tan t on 1 s t Septem ber 1978 
and was prom oted as a S tore Keeper G rade III w ith e ffect from  1st 
January  1982. The pe titioner c la im s tha t his serv ices were unjustly  
te rm ina ted on 30th O ctober 1986, and a t the tim e his serv ices were  
te rm ina ted he was serv ing in the capac ity  o f a S tore Keeper G rade  
III and was draw ing a m onth ly  sa la ry o f Rs. 1,250 /- The petitioner 
ins titu ted an app lica tion in te rm s o f section 31 (B) (1) o f the  
Industria l D ispu tes A c t No. 43 o f 1950 aga inst h is em ploye r in the  
Labour T ribuna l o f Kandy c la im ing tha t h is serv ices have been  
un justly te rm ina ted  by h is em ployer. He compla ined tha t the  
afo resa id  te rm ina tion o f h is serv ices was w rongfu l and unjust, and  
sough t re ins ta tem ent in serv ices w ith  back wages upto the date o f 
re insta tem ent, paym en t o f EPF and ETF dues, incrementa l credit, 
p rom o tio n s  and  any  sa la ry  re v is ions  du ring  the  pe riod  o f 
te rm ina tion and o the r fringe benefits.

The pe titione r s ta tes tha t the learned P resident o f the Labour 
Tribuna l de livered her o rde r dated 26th March 1998 in favour o f the  
pe titione r ho ld ing inter alia tha t the serv ices of the petitioner were  
un justly and unreasonab ly te rm ina ted by his em ploye r and had 
ordered the re insta tem ent o f the pe titioner effective from  28th April 
1998 w ith back wages fo r 84 months for the period tha t the  
pe titione r was ou t o f em ploym ent. The petitioner fu rther states that 
be ing aggrieved by the quantum  of the a foresaid award (Salary of 
84  m onths a t the rate o f Rs. 1250/- per month), the petitioner 
appea led  to the P rovinc ia l H igh Court o f the Centra l Province  
ho lden in Kandy on the ground inter alia that:-
a) the  quantum  o f the a fo resa id  award was unlaw fu l and contrary  

to  law;
b) the a foresa id re lie f in re lation to quantum  is aga inst the  

ev idence led;
c) the learned P res iden t has m isd irected herse lf w ith regard to 

the ev idence led;
d) the learned P res iden t has erred in law; and



CA Ranaweera v Mahaweli Authority of Sri Lanka and another
(Marsoof, J. (P/CA) )  ______

349

e) the award in re la tion to  the  quan tum  was not a  ju s t and  
equ itab le award in te rm s o f sec tion  31 (c) (1) o f the  Industria l 
D isputes Act.

The pe titione r s ta tes tha t the  H igh Court m ade its o rde r on 21s t 
February 2002 in favou r o f the pe titione r vary ing the o rde r o f the  
learned P residen t o f the Labour T ribuna l o f Kandy on ly  to the exten t 
tha t the pe titione r was held entitled to back w ages o f 138 m onths  
i.e, Rs. 172,500/- and it was fu rthe r held tha t sub jec t to this  
ad justment, the o ther o rders m ade by the learned P res iden t o f the  
Labour T ribunal Kandy wou ld  stand. The pe titione r s ta tes tha t the  
e ffec t o f the o rde r o f the sa id learned P res iden t o f the Labour 
Tribuna l and the H igh Court o f the  Centra l P rovince was the  
re ins ta tem ent o f the pe titione r w ith  back w ages fo r 138 m onths  
wh ich  tan tam oun t to  the  re ins ta tem en t o f the pe titione r w ithou t any  
break in serv ice .

The pe titione r s ta tes tha t he is en titled  to the underm entioned  
paym ents if the o rde r o f the learned P res iden t o f the Labour 
Tribunal o f Kandy and the Judgem en t o f the Hon. H igh Cou rt Judge  
of Kandy are correctly in terpre ted cons ide ring  the  changes tha t 
have taken place during the period in wh ich  the pe titione r was ou t 
of em ploym ent:-
a) Paym ent o f E.P.F and E.T.F s ince 30th O ctobe r 1986.
b) Paym ent o f lost annua l sa la ry increm en ts,s ince  30th O ctober  

1986 to date.
c) Paym ent o f all the a llowances paid such as p ro fess iona l 

a llow ance ,spe c ia l c o s t o f liv ing  a llow ances  and  non  
recurrence costs o f liv ing a llowance etc.

d) Paym ent o f Rs. 350 ,000 /- as the lost com pensa tion  based on  
the re trenchm ent schem e wh ich cam e into fo rce in Novem ber 
1997 during such tim e the pe titione r was ou t o f em p loym ent.

e) P aym en t on the  bas is  o f d iffe re n ce s  in sa la ry  and  
com pensa tion  based on sa la ry wh ich is Rs. 1 ,170,630/-

The main com p la in t o f the pe titione r is tha t a lthough the H igh  
Court o f the Centra l P rovince holden in Kandy p ronounced its 
judgem en t on 21s t February 2002, the 1st respondent Au tho rity  
has fa iled and neg lected to g ive e ffect to sam e and the reby fa iled
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and neglected to re insta te the  pe titione r and to effect the payments  
enum era ted above. The  pe titione r c la im s tha t the fa ilure o f the 1st 
respondent Au tho rity  to  ca rry  ou t the o rde r o f the learned President 
o f the Labour T ribuna l o f Kandy and the judgem ent o f the High  
Court o f the  Centra l P rovince ho lden in Kandy is arbitrary, 
capric ious, un law fu l, un reasonab le  and un justifiab le and had  
caused pre jud ice to the petitioner.

The  1st and 2nd respondents d id not file  a S ta tem ent of 
O bjections but instead filed on ly the a ffidav it o f the 2nd respondent, 
who is the D irec to r G enera l o f the 1st respondent Mahaweli 
Autho rity  o f Sri Lanka by way o f ob jections. It is necessary to  
mention a t the ou tse t tha t the pe titioner has in Paragraph 3 o f his  
coun te r a ffidav it po in ted ou t tha t the respondents have fa iled to 
com ply w ith Rule 3 (4)(b)(i) o f the Court o f Appea l (Appella te  
Procedure) Ru les 1990, and there fo re  the a ffidav it filed by the 2nd  
respondent by way o f ob jec tions shou ld be re jected. I am inclined  
to the v iew  tha t the pe titioner shou ld have in the firs t instance  
inv ited the a tten tion o f the Court to the a lleged non-com pliance w ith  
the rules and go t the m atte r listed fo r an O rder o f Court as 
con tem pla ted by Rule 3(14) o f the a foresaid Rules. The said rule is 
quoted below:

"W here the parties fa il to com ply w ith the requirements set 
ou t in the preced ing rules, the Reg is trar shall w ithou t any  
delay, lis t such app lica tion fo r an O rder o f Court."

The ob jec tive  o f th is Rule appears to be to g ive an opportun ity  
to a party in de fau lt to take steps to com ply w ith the rules o f Court. 
In m y v iew  of the pe titione r shou ld have ob jected to the alleged  
"O bjections" filed  by the  respondents by way o f motion and had the  
m atte r re ferred fo r an O rde r o f Court. Instead, the petitioner has  
chosen to  file coun te r a ffidav it where in  he taken up the question of 
non-com pliance w ith  Ru les in the sa id coun te r affidavit. In term s of 
Rule 3 (4)(b)(i) coun te r a ffidav its have to be filed by the petitioner 
w ith in  4  w eeks o f the date o f rece ip t o f the S ta tem ent of Objection, 
un less a d iffe ren t date is fixed by Court wh ich was what happened  
in th is case. By filing  coun te r a ffidav its the pe titioner has wa ived the  
righ t to  take ob jec tion  to the non-com pliance o f the rules by the  
respondents.



In paragraph 4  o f the coun te r a ffidav it o f the  pe titione r a fu rthe r 
ob jection has been taken to the a ffidav it o f the 2nd respondents on  
the basis tha t the da te  o f a ffirm a tion  is no t se t ou t in the Jura t, and  
the pe titione r has annexed m arked C (1) a copy o f the a ffidav it o f 
the 2nd respondent served on the pe titione r in wh ich  the  date o f 
affirm ation is in c lea rly  le ft in b lank. In the o rig ina l o f the a ffidav it 
ava ilab le  in the docke t the  da te  o f a ttes ta tion appears in the Ju ra t 
as 30th June 2003. H owever on a com parison o f the copy o f the  
affidav it o f the 2nd responden t served on the  pe titione r w ith  the  
orig ina l in the docket, it appears tha t w ha t has been se rved on the  
pe titione r is a pho tocopy o f the o rig ina l a ffidav it o f the  2nd  
responden t found in the docket, w h ich  ra ises doubts as regards  
whe the r the figu re “30" had been inserted in the o rig ina l o f the said  
affidav it ava ilab le  in the docke t a fte r the  sam e w as filed in C ou rt in 
an unscrupu lous manner. The ink used to inse rt the figu re “30” 
appears to  the  naked eye to be d iffe ren t from  the ink wh ich  the 2nd  
respondent and the Justice  o f the Peace had  used to s ign on the  
affidavit. In the c ircum stances, I am  inc lined to upho ld  the ob jection  
taken by the pe titione r to the sa id  a ffidav it and d is regard its 
contents.

Having ca re fu lly  cons ide red  the  app lica tion  m ade by the  
petitioner to th is cou rt w ithou t tak ing into cons ide ra tion  any o f the  
ave rm en ts  con ta in ed  in the  so  ca lle d  'O b je c tio n ' o f the  
respondents, I have com e to  the conc lus ion  tha t the pe titione r is not 
entitled to the re lie fs p rayed fo r by h im . The  pe titione r has sought 
a w rit o f mandamus w ith  a v iew  o f en fo rc ing the o rde r o f the  
Labour T ribuna l as m odified by the o rde r o f the  P rovinc ia l H igh  
Court. M andam us s im p ly does not lie to en fo rce  an o rde r o f the  
Labour T ribuna l o r an o rde r m ade on appea l by the P rovinc ia l H igh  
Court.

The  Industria l D ispu tes A c t has p rov ided an e ffective procedure  
fo r the en fo rcem en t o f o rders o f Labour T ribuna ls . The  non 
com p liance o f an o rde r m ade by a Labour T ribuna l is dec la red to  
be an o ffence unde r section 40 (1) (q) o f the sa id Act. Furtherm ore  
any m oney due to  any em ployee may be recovered from  the  
em p loye r in te rm s o f sec tion  43 (A) o f the Act. The w rit o f 
mandamus wou ld  not be ava ilab le  where there is an e ffective  
a lte rna tive  remedy. In any  even t the pe titione r in th is case has
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fa iled to produce any ev idence to  show  tha t he had demanded  
com pliance w ith  o rde r o f the  Labour T ribunal and the Provincia l 
H igh C ou rt from  the  1st respondent authority. Th is  by itse lf is 
su ffic ien t to  d isen title  the  pe titione r to  any re lie f prayed fo r by him.

In th is  context, it is necessary to quote from  H.W .R. W ade and  
C .F  Forsyth, Administrative Law, 8 th Edition, page 615 in wh ich the  
authors have succ inc tly  sta ted the law  in the fo llow ing words:-

“ It has been sa id to be an ‘im pera tive ru le ’ tha t an app lican t fo r  
mandamus m ust have firs t made an express dem and to the  
defau lting authority, ca lling  upon it to perform  its duty, and that 
the au thority  m ust have refused. Bu t these fo rm alities are  
usua lly  fu lfilled  by the  conduct o f the parties p rio r to  the  
app lica tion , and refusal to  perform  the duty is readily implied  
from  conduct. The substantia l requ irem ent is tha t the public  
authority  shou ld  have been c learly in formed as to what the  
app lican t expect it to  do, so it m igh t decide a t its own option  
whethe r to act o r not.”

As it is abundantly  c lea r from  the Journa l Entries in th is case  
dated 26th February 2003 and 24th March 2003, the petitioner was  
offered re ins ta tem ent even a fte r the filing  o f th is app lica tion , and he 
has chosen not to go back to work w ith the 1st respondent’s 
authority. Furtherm ore it is to  be noted tha t the pub lic duty tha t may  
be enforced by mandamus, should be owed by the respondents. 
The pe titione r has fa iled to estab lish tha t there is any duty o f a 
pub lic nature owed by the respondents in th is case to com ply with  
the o rde r o f the Labour T ribunal as modified by the judgem ent o f 
the Provincia l H igh Court. In fact, it is apparen t from  section 43 A(3) 
and 44 B o f the Industria l D isputes Act tha t the responsib ility of 
recovering any m oney due to a workm an from  an em ploye r is cast 
on the C om m iss ioner o f Labour.

For the Forego ing reasons, I am  inclined to d ism iss the  
app lica tion o f the pe titione r w ith costs fixed a t Rs. 5000/- payable  
to the 1st respondent.

SR IPAVAN , J . - I agree.
Application dismissed.


