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C o n t r a c t - M o d e  o f  p a y m e n t — T e n d e r  b y  c h e q u e — D e e d  o f  tr a n s fe r  s o u g h t  
t o  b e  s e t  a sid e  f o r  fa ilu r e  o f  c o n s id e r a tio n — W h e t h e r  p a y m e n t  b y  c h e q u e  
va lid .

T h e  r e s p o n d e n t  e x e c u t e d  d e e d  o f  t r a n s f e r  in  f a v o u r  o f  t h e  a p p e l la n t s  in  
r e s p e c t  o f  im m o v a b le  p r o p e r ty  a n d  t h e  p r e s e n t  a c t io n  w a s  b r o u g h t  by 
h im  to  s e t  a s id e  t h e  sa id  d e e d  o f  t r a n s f e r  o n  t h e  g r o u n d  o f  fa i lu r e  o f  
c o n s id e r a t io n .  P a r t  o f  th e  c o n s id e r a t io n  fo r  t h i s  d e e d  w a s  to  h a v e  b e e n  
fu r n is h e d  b y  th e  S t a t e  M o r tg a g e  B a n k , to  w h ic h  t h e  a p p e l la n t s  h a d  
a p p lie d  f o r  a  lo a n . W h e n  th e  B a n k  w r o t e  t o  t h e  r e s p o n d e n t  fo r w a r d in g  
a  c h e q u e  in  r e s p e c t  o f  th e  su m  d u e  f r o m  t h e  B a n k  w i t h  a  c o v e r in g  le t t e r
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(D5) for the respondent’s acceptance and confirmation “ that the full 
amount due ” had been paid, the respondent returned the cheque through 
his lawyer informing the Bank that he had filed action in the District 
Court of Negombo for rectification of this deed. Subsequently the 
Bank wrote that it was no longer prepared to lend this sum of money or 
any amount to the appellants and the sum remained unpaid. The 
question then was as to whether there had been such payment as the 
law would recognize, of the agreed consideration so as to conclude the 
contract of sale contemplated in this deed.

Held
(1 )  A s  a  g e n e r a l  r u le  p a y m e n t  m e a n s  p a y m e n t  b y  m o n e y  w h ic h  is  le g a l  
t e n d e r  in  S r i  L a n k a  a n d  a  c r e d ito r  c a n n o t  b e  c o m p e lle d  to  a c c e p t  p a y m e n t  
b y  c h e q u e . Y e t  p a y m e n t  b y  c h e q u e  in  a p a r t ic u la r  m o d e  m a y  e x p r e s s ly  
o r  im p l ie d ly  b e  a u th o r is e d  b y  th e  c o n tr a c t or  a  c re d ito r  m a y  w a iv e  h is  
r ig h t  to  in s is t  o n  le g a l  t e n d e r  as in  a ca se  w h e r e  h e  a g r e e s  to  r e c e iv e  
p a y m e n t  b y  c h e q u e  o r  r e c e iv e s  p a y m e n t  b y  c h e q u e  w ith o u t  o b je c tio n . 
I n  s u c h  e v e n t  th e r e  w i l l  b e  a b s o lu te  s a t is fa c t io n  o f  th e  o r ig in a l d e e d  a n d  
th e  c r e d ito r ’s r ig h t  o f  a c t io n  o n  th e  d e e d  w i l l  b e  e x t in g u ish e d , h e  b e in g  
l e f t  w ith  n o  r e m e d y  e x c e p t  u p o n  th e  ch e q u e . I t  is  a  q u e s t io n  o f  fa c t  
w h e t h e r  th e  c h e q u e  h a s  b e e n  so  a c c e p te d  a s  a b s o lu te  p a y m e n t o r  n o t.

(2) In  th is  c a s e  th e  r e s p o n d e n t  h a d  a g r ee d  to  r e c e iv e  p a y m e n t  b y  c h e q u e  
is s u e d  b y  th e  S ta te  M o r tg a g e  B a n k  w h ic h  c h e q u e  w a s  to  b e  d e l iv e r e d  
n o t  a t  th e  e x e c u t io n  o f  th e  d e e d  b u t  o n ly  w h e n  th e  t im e  w a s  r ip e  fo r  
i s s u e  a c c o r d in g ly  to  th e  B a n k  r u le s . T h e  B a n k  d u ly  fo r w a r d e d  th e  
c h e q u e  a s  a g r e e d  b u t  th e  r e s p o n d e n t  r e tu r n e d  i t  s ta t in g  th a t  h e  w a s  
t a k in g  a c t io n  to  r e c t i f y  th e  d e e d  o f  tr a n sfe r , a lth o u g h  h e  w a s  u n d e r  n o  
o b lig a t io n  to  so  r e tu r n  th e  c h e q u e . T h e  S ta te  M o rtg a g e  B a n k  w a s  th e  
a g e n t  o f  th e  a p p e l la n ts  in  th e  m a tte r  o f  p a y m e n t  a n d  if  th e  c o n s id e r a t io n  
w a s  th w a r te d , i t  w a s  th e  r e s u lt  o f  th e  r e s p o n d e n t’s  o w n  a c tio n  in  d o in g  
w h a t  h e  w a s  l e g a l ly  n o t  b o u n d  to  do. In  th e  e y e s  o f  th e  la w  th e r e fo r e  
th e r e  w a s  p a y m e n t  a n d  th e  r e sp o n d e n t’s  a c t io n  m u s t  fa il.
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J a n u a r y  19, 1979.
SOZA, J.

The two defendant-appellants in this case who are husband and 
wife (and will hereafter be referred to as appellants) became in 
1946 the owners of the land called Talgahawela and Talgahawatte 
bearing assessment No. 1 San Nicholativu Road and situated at 
Munnakare within the Municipal limits of Negombo—see particu
lars given in D 13. This land was in extent 3A. OR 6.75P. and 
according to plan No. 2221 dated 4th February. 1946, made by
A. G. S- Gunaratrie, Licensed Surveyor, was bounded as follows ;

N orth: Lake,
E ast: Crown land,
South : T. P. Nos. 138780 and 182690,
W est: Crown lanu, T. P. No. 132342 and road.

This plan has been produced marked D 30. At the time the plan 
D 30 was prepared there had been no buildings on the land but a 
road is shown as dividing it into an eastern portion and a western 
portion—the eastern portion made up of two parcels of land, 
one in extent 0A. 3R. 5P. depicted in T.P. No. 182689 and the 
other in extent 0A. 2K. 29.75P. depicted in T.P. No. 182686. 
and the western portion an extent of 1A. 2R. 12P. depicted in 
T.P. No. 182688.

About the year 1950 the plaintiff-respondent (hereafter 
referred to as the respondent) took on rent from the second 
appellant bare land depicted in plan D 30 and put up buildings 
on the eastern portion for the purpose of carrying on a timber 
business there. The premises with the buildings were given 
assessment numbers 1, 3/1, 3 and 5, San Nicholativu Road. By 
1958 however differences appear to have cropped up between the 
parties and on 6th November, 1958, the 2nd appellant filed plaint 
P4 («) in case No. 49761 of the Court of Requests of Negombo to 
have the respondent ejected. The respondent in his answer 
P4 (b) filed on 7.1.1959 though not foregoing his right to compensa
tion for the buildings erected by him, claimed a contract of tenancy 
in respect of the land and buildings under the 2nd appellant. This 
was a piece of tightrope walking by the respondent who warned 
the privileges of the rent laws while not relinquishing his claims 
to buildings. At the trial the respondent abandoned the issues 
relating to compensation and pursued only those relating to his 
claim to be a tenant of the buildings under the 2nd appellant—see 
the issues dated 11.3.1959 marked D27 and the answers to them 
marked D28. The Court holding that the respondent was the 
tenant of buildings and premises bearing assessment Nos. 1, l / l  
(apparently a mistake for 3/1), 3 and 5 and not in arrears of rent.
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dismissed the action—see decree P4(c) of 246.1959. The 2nd 
appellant lodged an appeal to the Supreme Court. Thereafter no 
doubt under the inspiration of the appellants plaint was filed 
against the respondent on 12.10.1959 in case No. 10773 in the 
Magistrate’s Court of Negombo charging him with erecting 
unauthorised buildings (bearing assesments numbers 1, 3 and 5) 
on this land and the case ended with a plea acknowledging guilt 
by the respondent and seemingly with the demolition of those 
buildings—see D14, especially proceedings of 28.11.59. The 
respondent however has denied all knowledge of these 
proceedings. The buildings in question were in fact not 
demolished for the Supreme Court as late as 28.3.1960 upheld the 
decision of the Commissioner of Requests in case No. 49761 that 
respondent had a right, to occupy them as tenant of the 2nd 
appellant—see P-i(d). Further the appellants have been 
described as their owners from 1954 to 1968 in the Municipal 
Registers—see D20 to D23. The 1st appellant paid the taxes due 
on the premises in the years 1969 and 1970 —see D15 to D19. The 
assessment No. 1 had been given for the garden, No. 3 for a G.I. 
timber shed, No. 3/1 for a eadjan tenement and land and No. 5 for 
a G.I. roofed boutique and land. Of these the buildings bearing 
assessment Nos. 3 and 5 were the most substantial. The extracts 
D9 to D12 of the Municipal Registers describe the appellants as 
the owners of these premises in. 1963 and 1964.

Armed with his Supreme Court decree P4(d) the respondent 
apparently continued to remain in possession of the entire 
premises as tenant under the second appellant.

The next move was by the respondent. On the 17th December, 
1963, the appellants by their deed No. 9754 attested by D. C. E. V. 
Karunaratne, Notary Public executed a conditional transfer of 
the premises describing them as depicted in plan D30 in favour 
of Madurawelage Don Felix Appuhamy alias Don Felix Madura- 
wela, a cousin of the respondent’s. The condition embodied in 
this deed which has been marked D1 is that the transferee would 
transfer back the premises to the appellants if they paid back 
the consideration of Rs. 7,500 with interest thereon at 12% within 
four years of the date of the deed- On the same day, that is, on 
17th December, 1963, Felix Madurawela by deed No. 9755 marked 
D2 attested by the same Notary, parted with his rights to the 
respondent. This was obviously a ruse adopted by the respondent 
to secure a stranglehold on the land especially as the appellants 
were hostile to him and would have no truck with him But 
neither the respondent nor his cousin Felix Madurawela who 
clearly was his catspaw in this transaction got the buildings 
Nos. 3 and 5 excluded from the subject matter of the conveyances
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D1 and D2. When the apppellants realised that the respondent 
had obtained the rights described in D2 and that time was 
running out, they applied for relief to the Debt Conciliation 
Board on 25.1.1965. There settlement D24 was arived at on 28.5.66 
by which the appellants were to pay up the respondent the full 
sum of Rs. 7,500 with interest thereon at 8% from 17.12.1963 on 
or before 31.12.1966 whereupon the respondent would transfer 
the land back to the appellants. In the settlement it was noted 
that the appellants had made an application to the State Mort
gage Bank for a loan of Rs. 9,500 wherewith they hoped to settle 
the respondent. In this application to the State Mortgage Bank 
dated 25.1.1965 (marked D13 in the case) it must be observed the 
security offered is the premises bearing assessment Nos. 1, 3, 3/1 
and 5 San Nicholativu Road, Negombo of an extent 3A. OR. 6.75P. 
In pursuance of the settlement D24 entered into before the Debt 
Conciliation Board and the order marked D25 of the Board, the 
impugned deed No. 888 marked X was drawn up and executed 
by (he respondent on 29.8.1966- This deed described the property 
transferred as follows :

“ All that allotment of land called Talgahawela and 
Talgahawatte with the buildings and everything thereon 
bearing assessment numbers 1, 3, 3/1 and 5 St. Nicholativu 
Road and Regina Road . . . .  bounded on the North by 
St, Nicholativu Road, East by Regina Road, South by land 
bearing T.P. 182690 and on the West by St. Nicholativu Road 
and containing in extent one acre and sixteen decimal six 
perches (1A. OR. 16.6) as depicted in survey plan No. 1297 
dated 10th October 1965 made by Michael D. Fernando, 
Licensed Surveyor”.

The plan of Surveyor Fernando referred to in this Schedule has 
been marked in the case as D8. The extent of the land as shown 
in this plan D8 is 0A. 3R. 35P. after excluding lot X (on the 
Norih-West) and Lot Y (on the East) reserved for roads and 
building lines. Inclusive of Lots X and Y the extent is 1A. OR. 
16.6P. The schedule of deed X goes on to describe the premises 
further as a divided and defined portion of the land depicted in 
plan D30. The premises depicted in D8 were mortgaged by deed 
No. 889 dated 29.8.66 (PI) to the State Mortgage Bank.

The attestation of the Notary Public to the deed X states the 
consideration (Rs. 9,100) was not paid in his presence but the 
body of the deed contains the usual declaration admitting and 
acknowledging receipt of the money. The attestation of the 
Mortgage Bond PI in favour of the State Mortgage Bank states 
that the consideration (Rs. 9,500) was retained by the Mortgage 
Bank in accordance with the rules of the Bank to be paid to the
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vendor on deed X, that is, to the respondent, in full settlement of 
the consideration due on the deed X and the balance, if any, to 
the mortgagors, that is, the appellants after the “ effectual 
registration ” of the deeds X, PI and the mortgagee’s address and 
production of the extended extracts of encumbrances- On the 
day the deeds were executed, that is, 29.8.1966 the respondent 
wrote letter D3 to the Manager of the State Mortgage Bank 
referring to deed X and stating that by it he had transferred the 
land to the appellants for Rs. 9,100. In this letter he proceeded to 
instruct the Bank as follows : —

“ A sum of Rs. 9,100 an account of the consideration on this 
Deed of Transfer is still due to me from the applicants. Please 
pay the same to me when the loan becomes available for 
payment under the rules of the Bank. I confirm that on 
payment to me of this sum, I will have no further claim as 
respects the consideration on this deed.

Please cross the cheque ‘ Payee’s Account only ’ ”.

On 29.8.1966 the appellants for their part wrote letter D29 to the 
State Mortgage Bank confirming the execution of deed X and 
authorising the payment of the Rs. 9,100 to the respondent. On 
27th February, 1967, the State Mortgage. Bank wrote letter D5 
forwarding cheque for Rs. 9,100. (copy marked D4) for respon
dent’s acceptance and confirmation that “ the full amount due ” 
had been paid. The respondent through his lawyer by letter D7 
of 4.3.1967 wrote to the Bank saying he was returning the cheque 
as he had filed suit No. 1153/L in the District Court of Negombo 
for rectification of the deed X. By an omission however the 
cheque had not been enclosed with D7 and when the Bank 
brought this to the respondent’s notice, his lawyer by letter D6 
of 21.4.1967 returned the cheque. The plaint filed in case No. 
1153/L has not been produced but from the answer D26 which the 
appellants filed in that case it appears that some contention was 
raised in regard to buildings bearing assessment Nos. 3 and 5. 
Yet the decree P2 that was entered in the case is silent in regard 
to these buildings. It does not exclude them. On the contrary 
all the buildings are included and in any event would pass with 
the soil. The rectification ordered merely brings the schedule 
into line with that given in both deed D1 and deed D2 and I 
cannot see what advantage this conferred on the respondent. If 
the question of the buildings No. 3 and 5 was agitated in this case 
and was not specifically dealt with in the decree so much the 
worse for the respondent. In fact I rather think that it is the 
appellants who should have sought such a rectification so as to 
bring the deed of re-transfer into line with the deeds D1 and D2 
and with the application D13 to the State Mortgage Bank. A
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comparison of the plan D8 (according to which the schedule 
of deed X was prepared) with plan D30 (according to which the 
schedule in deeds D1 and D2 was drawn up) shows, especially 
when regard is had to the title plan references, that the Schedule 
as rectified included the land described in the Schedule of deed 
X. The land depicted in D8 is roughly the eastern portion of the 
land depicted in D30 conveyed on D1 and D2. Therefore the 
letter P3 written by the Manager of the State Mortgage Bank to 
the Secretary of the District Court of Negombo on 12.10.1958 that 
the Bank cannot lend Rs. 9,500 to the appellants as the respondent 
“ has established his rights to the buildings bearing Nos. 3 and 
5 ” proceeds on a misapprehension of the facts. The mortgage 
bond PI was not cancelled and has been described in the evidence 
of Mr- H. B. Kapuwatte, the Manager of the Bank as being in 
abeyance. The State Mortgage Bank was no longer prepared to 
lend the sum of Rs. 9,100 or any amount and the money due on 
the deed X remains unpaid.

With so much notice of the facts I can now turn to the main 
question in the case—should the deed X be set aside for failure 
of consideration ? Has there been payment such as the law 
would recognise of the agreed consideration so as to conclude 
the contract of sale contemplated in the deed X. As Wessels 
says in his Law of Contract in South Africa, 2nd Ed. (1951) Vol 2 
pages 606 and 607, paragraph 2128 :

“ Payment is the prestation of that which forms the object 
of the contract. The debtor is the person who undertakes 
the prestation, and therefore he is the person who ought to 
perform the contract. He may promise either to give or to 
do something, or else to omit to do something, and he per
forms the contract by fulfilling his promise to his creditor. 
The debtor may specially appoint someone to make the 
payment for him. ”

As a general rule payment means payment in money which 
is legal tender in Sri Lanka, that is payment in rupees and 
cents in the legal currency of Sri Lanka—see The Monetary Law 
Act, No. 58 of 1949, s. 4 and s. 52. A creditor is entitled to insist 
on payment in cash as distinct from payment in any other form.
It is well settled, that, apart from express or implied agreement 
to that effect, he cannot be compelled to accept payment by 
cheque however good the drawer’s credit and Iwvever large 
his bank balance. Yet payment by cheque in a particular mode 
may expressly or impliedly be authorised by the contract. A 
creditor may waive his right to insist on legal tender as where 
he agrees to receive payment or requests payment by cheque 
(Cubitt v. Gamble (1), Norman v. Ricketts (2), Warwiche v.
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Noakes (3), Smith v. Fernand (4) and Seneviratne v. Tissevera- 
singhe (5) ) or receives payment by cheque without objection 
(Caldera v. Perera (6).) It may be shown that parties con
templated in their contract that payment should be made by 
cheque or that the course of dealing between the parties warrants 
payment in this term— (Schneider and London v. Chapman (17), 
Thangadorai Nadar v. Esmailjee (8), Subbiapillai v. 
Sheriff & Co. Ltd. (9) and A/S Tankexpress v. Compagnie 
Financiere Beige Des Petroles SA. (10) ). The creditor may 
agree to receive payment by cheque and treat such payment as 
an absolute discharge of the debt. In such event there will be 
absolute satisfaction of the original debt and the creditor’s right 
of action on it will be extinguished. He will then be left with 
no remedy except upon the cheque. It is a question of fact 
whether the cheque was accepted as absolute payment or not— 
see Seneviratne v. Tisseverasinghe (supra), Smith v. Fernand 
(supra), Chitty on Contracts, 22nd ed. (1961), Vol. 1, page 477, 
paragraph 1077, Wessels (ibid), Vol. 2, page 622, paragraph 2228, 
and Weeramantry’s ‘ The Law of Contracts’ (1967), Vol. 2, page 
665, paragraph 689. It is however more usual for the creditor 
to accept the cheque as a conditional discharge or without any 
special agreement at all. In the latter case the law presumes 
that the cheque was accepted as a conditional discharge. Where 
a cheque has been accepted as a conditional discharge and it is 
dishonoured the creditor can sue upon the original cause of 
action (Wessels (ibid) page 622, paragraph 2229, Palaniappa 
Chetty v. Saminathan Chetty (11) ). Here the cause of action 
on the original debt is not extinguished but only suspended and 
revives when the cheque is not honoured. As Cockburn, C.J. 
Said in Cohen v. Hale (12) :

“ It is very true that a man who takes a cheque may be 
estopped from proceeding to enforce payment of the debt 
until presentment of the cheque, and if the cheque is ulti
mately paid the debt is extinguished. All that happens in 
the meantime is that the right of action is suspended. But 
when the cheque is presented and dishonoured, the debt, 
the remedy for which was suspended until presentment of 
the cheque, may be treated as a debt subsisting ail along, 
just as if the cheque had never been given. The giving of 
the cheque only suspends the remedy, it does not extinguish 
the debt ”.

The law on the question has been succinctly stated by Wood 
Kenton, J. (as he then was) in Palaniappa Chetty v. Saminathan 
Chetty (supra) at p. 166:
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“ A cheque or promissory note given and received in 
respect of a debt may be so given and received either as 
conditional or as an absolute satisfaction of the debt. In 
the former case, when the cheque or note is actually or 
practically dishonoured, and satisfaction of the claim on 
the written instrument cannot be obtained, the original 
claim on the debt revives, and may be enforced. In the 
latter the original claim on the debt is extinguished by the 
giving or acceptance of the cheque or note as an absolute 
payment of the debt. The law presumes conditional pay
ment. But this presumption may be rebutted by evidence 
that absolute payment was intended by the parties ”.

In the instant case what was the agreement between the 
parties in regard to payment ? The respondent agreed to 
receive payment by cheque issued by the State Mortgage Bank. 
The cheque was not to be delivered at the execution of the deed 
but only when ripe for issue according to the Bank rules. On 
the basis of this agreement the respondent executed the deed 
of transfer and by D3 so informed the Bank. The transfer was 
executed on the promise of payment by the Bank at some future 
date. The Bank duly forwarded the cheque as agreed to the 
respondent who however returned it saying he was taking 
action to rectify the deed of transfer. It is significant that the 
respondent at no time took up the position that he was insisting 
on cash instead of a cheque or that there was anything wrong 
with the cheque. There was no legal obligation to return the 
cheque to the State Mortgage Bank as far as the respondent was 
concerned. The rectification of the deed did not entail the 
revision of the consideration as between the appellants and the 
respondent. In the matter of the payment the State Mortgage 
Bank was the agent of the appellants and any question relating 
to payment arising from the rectification would have been the 
concern of the appellants and the Bank. If the consideration 
was thwarted it was the result of the respondent’s own action 
in doing what he was legally not bound to do. In the eyes of 
the law therefore there was payment. Thus in Caine v. Coulton 
(13) the attorney of the plaintiff in the case v/rote to the 
defendant requesting him to remit the balance due to the 
plaintiff with an additional amount described as the costs due 
to the attorney. The defendant sent a bank bill for the amount 
of the balance only but did not include the costs. The plaintiff’s 
attorney wrote in answer that he would not receive the bank 
bill unless the costs were paid, nor did he return the bill. It 
was held that the objection to the remittance not being in money 
was waived and the bank bill was refused only because it did 
not include the costs. Martin, B. pointed out that all that was
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due was the balance of the debt. The claim for costs was a 
separate matter. This was one of the grounds for His, Lordship’s 
conclusion that there was payment in law. In the case of 
Schneider and London v. Chapman (supra) decided by De 
Villiers, J.P., Wessels and Bristowe, JJ. the question was whe
ther payment for certain stacks by cheque was a good payment 
or not in the circumstances of the case. The respondent in the 
case had forwarded a cheque in payment of the amount due to 
the appellants who however returned the cheque. One of the 
contentions of the appellants was, that the tendering of a cheque 
was not payment within the meaning of their agreement. Yet 
in a number of prior transactions between the same parties 
payment had been made by cheque. Considering this fact and 
the mercantile usages of the day the Court held that the contract 
itself contemplated that a cheque should be received. Wessels, J. 
pointed out that the real reason for the refusal of the cheque 
was that the appellants found they had made a bad bargain. 
They had underestimated the height of the stacks and sold too 
cheaply. The Court held there was good payment. In the 
course of their judgments De Villiers, J.P. and Wessels, J. 
referred to the case of Palmer v. Rhodes (14). Here payment 
due on a contract for the sales of shares had been made by 
cheque but was refused. The reason for the refusal to accept 
the cheque was not due to the fact that it was not in cash. In 
fact even if payment had been made in casjh it would not have 
been accepted because the shares had already been sold. 
Laumee, J. held that payment by cheque under the circums
tances was good. In the case of Thairwall v. The Great Northern 
Railway Company (15) both Bray, J. and Coleridge, J. held that 
where the creditors could be taken to have agreed to receive 
payment by cheque sent by post, the posting of the cheque was 
equivalent to payment even though the cheque was los,t in the 
post. This principle had been laid down in earlier cases like 
Norman v. Ricketts (supra) and Warwicke v. Noakes (supra).

In the instant case had the State Mortgage Bank paid the 
respondents Rs. 9,100 in casjh on account of the appellants at the 
execution of the deed X and thereafter if the respondent return
ed the money owing to the institution of proceedings for recti
fication of the deed, could it have been said there was1 a failure 
of consideration ? Obviously not. The fact that payment was 
made later and by cheque does not make the position any 
different because this, was the mode of payment agreed upon. 
The appellants fulfilled their promise when their agents the 
State Mortgage Bank forwarded the cheque D4 to the respondent. 
The usual presumption that payment by cheque is only a 
conditional discharge of the debt is rebutted by the respondent’s
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own letter D3. In this letter D3 the respondent, it is reasonable 
to infer, wants payment by cheque according to the Bank rules 
whereupon he would have “ no further claim as respects the con
sideration on this deed Quite understandably the respondent 
thought there was no hazard in relying on the credit of the State 
Mortgage Bank and accepting their cheque. In these matters 
the law leaves; the parties to their bargain. The cheque was to 
be in absolute satisfaction. There is here a legal and valid 
contract of sale. There is no failure of consideration for it is 
the respondent who chose not to present the cheque for encash
ment. Any frustration in the matter of realisation of the money 
on the cheque wa? due to the respondent’s own misguided action 
in returning the cheque. He is in the same position as he would 
have been had he received cash and later returned it. At the 
very least there has been a good tender of performance. In law 
this is equivalent to performance and payment—see Startup v. 
Macdonald (16). This action is clearly misconceived and must 
fail. The appeal is allowed. Let decree be entered dismissing 
respondent’s action. The respondent will pay the appellants 
the costs of this, suit both here and in the court below.

RANASINGHE, J.—I agree. 

Appeal allowed.


