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1971 Present:  H . N. G. F ern a n d o , C .J ., an d  T h a m oth era n i, J.

T H E  M U L T I -P U R P O S E  C O -O P E R A T I V E  S O C I E T Y  L T D .,  A p p e lla n t , 
and I f .  I .  G U N A T I L L E K E , R e s p o n d e n t

S. C. JOIjGS {Inly.)— D. C. Kalmunai, G iojM

Co-operative Societies Ordinance (Cop. 124)—Section 53— Wrongful termination by 
Society of a me Mtr's membership—Suit by member for do in eyes—Lack of 
jui isdiclion of the ordinary Courts.

The plaintiff, who was a mombor o f a Co-operative Soeioty, sued tho Society 
for damagos for ‘ ‘ wrongfully and maliciously and without any manner o f 
reason ”  terminating his membership or tho Society.

Held, that, although tho notion was basod cn dolict, tho quostion whothor a 
mombor of a Co-operative Soeioty has been wrongfully deprived o f his member­
ship in breach o f tho rules of tho Soeioty is ono which must be dotormined by 
tlio process o f arbitration. In such a caso tho jurisdiction of tho ordinary 
Courts is ousted by sontion 53 o f tho Co-operative Soeiotios Ordinance.

Z l P P E A L S  fr o m  a  ju d g m e n t  o f  th e  D is t r ic t  C ou rt, K a lm u n a i.

E . R. S. R . Coomaraswamy, w ith  C. Chakradaran a n d  S. G. B. 
Walyampaya, fo r  th e  d e fen d a n t-a p p e lla n t.

U. C. B . Ralnayake, w ith  M . K . Ratnayake, f o r  th e  p la in tiff-r e sp o n d e n t.

Cur. adv. vull.

F e b r u a r y  26 , 1971. FI. N . G . F e r n a n d o , C .J .—

T h e  p la in t iff , w h o  w as a m e m b e r  o f  th e d e fe n d a n t C o -o p e ra t iv e  S o c ie ty , 
a lle g e d  in  h is  p la in t  th a t th e  d e fe n d a n t “  w ro n g fu lly  a n d  m a lic io u s ly  
a n d  w ith o u t  a n y  m a n n er  o f  reason  ”  te rm in a te d  h is m em b ersh ip  o f  th o  
S o c ie t y . A v e rr in g  th a t  h e  h a d  th e re b y  su ffe red  p a in  o f  m in d  a n d  loss 
o f  r e p u ta t io n  a n d  d e p r iv a tio n  o f  h is  r ig h ts  a n d  p r iv ileg es  as a m em b er , 
th e .p la in t if f  c la im e d  d a m a g es  in  a  su m  o f  R s . 2 ,5 00 .

T h e  le a rn e d  tr ia l J u d g e  h as a n sw ered  in  th e  a ffirm a tiv e  th e  fo llo w in g  
p re lim in a ry  is s u e :—

“  I n  v ie w  o f  s. 5 3  (1 ) (b) o f  th e  C o -o p e ra t iv e  S o c ie t ie s  O rd in a n ce ,' 
C h a p te r  124 , d o e s  th is ' C o u rt  h a v e  ju r is d ic t io n  to  e n te rta in  th is 
a c t io n  ? ”

T h e  g ro u n d  o f  th is  a n sw er is th a t  th o  a c t io n  a p p ea rs  t o  b e  o n e  b a se d  
o n  d e lic t ,  a n d  th a t  su ch  a n  a c t io n  is in th e  la n g u a ge  o f  th e  ju d g m e n t  in 
th e  ca se  o f  Karunatilleke v. Abeywira1 “  a n  o r d in a r y  c iv i l  d is p u te  w ith in
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tile  trad ition a l ju r isd ic t io n  o f  th e  C ou rts  ”  a n d  on e  “  o rd in a r ily  d e t e r m in e d  
b j '  th e C ourts a n d  n o t  in te n d e d  to  b e  th e  su b je c t  o f  a w a rd s  T h e  
pa ssa ges thus relied  on  o c c u r  in  th a t  p a r t  o f  th e ju d g m e n t w h ich  s tre s se d  
th e  fa c t  th a t the d is p u te  in  th a t  ca se  co n ce rn e d  the e x is te n ce  o f  a n  im p lie d  
con tra ctu a l lia b ility  a n d  th e  d u t y  to  p er fo rm  it, a n d  h e ld  t h a t  su ch  a  
d is p u le  is w ith in  th e  t r a d it io n a l ju r isd ic t io n  o f  the C ou rts , a n d  c o u ld  n o t  
b e  the su b je c t  o f  a re fe re n ce  t o  a rb itra  tion  under s. 53 .

T h e  present a c tion  is n o  d o u b t  o n e  b a sed  on  d elict, in th a t  th e  p la in t i f f  
a lleges a  w rongfu l a n d  m a lic io u s  a c t  o f  th e S o c ie ty  w h ich  lia s  c a u s e d  
h im  injuria. B u t  th e  s u b je c t  o f  th e d isp u te  is w h ether o r  n o t  th e  S o c ie t y  
w ro n g ly  term inated  th e  p la in t i f f 's  m em bersh ip , a n d  th a t  te r m in a t io n  
can  o n ly  be w ron g fu l i f  th e  m e m b e rsh ip  w as term inated  in  b r e a c h  o f  th e  
r id es  o f  the S o c ie ty . E a r l ie r  o b s e rv a t io n s  in the sam e ju d g m e n t  r e fe r  
t o  such  d isputes :—

"  A s  betw een  a  s o c ie t y  a n d  its  m em b ers , d isp u tes ca n  w e ll  a r ise  a s  
t o  th e  con stru ction  a n d  e f fe c t  o f  th e  ru les g overn in g  r e la t io n s  b e tw e e n  
m em bers inter se a n d  th e  re la t io n s  betw een  a  so c ie ty  a n d  its  m e m b e r s , 
as t o  w hether a s o c ie t y  o r  a  m e m b e r  h a d  a cted  in b rea ch  o f  th e  ru les  
as to  the qu a lifica tion  o f  m e m b e rs  to  h o ld  office in th e s o c ie t y ,  a s t o  th e  
v a lid ity  o f  e le c tion s  o r  a p p o in tm e n ts  to  office  in a  s o c ie t y ,  a s  t o  th e  
sco p e  o f  the business w h ich  a  s o c ie ty  m a y  law fu lly  ca rry  o n , a n d  as  t o  
sim ilar m atters p e c u lia r  t o  a sso c ia tio n s  o f  persons. I t  w a s  c le a r ly  th e  
in ten tion  o f  th e L e g is la tu re  th a t  su ch  d ispu tes sh ou ld  b e  fin a lly  d e c id e d  
b y  th e  R eg istrar , in  th e  e x e rc ise  o f  h is su p erv isory  fu n c t io n s ,  o r  b y  
arb itra tors a p p o in te d  b y  h im .”

"  I  h ave  n o d o u b t  t h a t  th e  d e term in a tion  b y  th e  R e g is t r a r  o r  a n  
a rb itra tor  o f  a d is p u te  a ffe c t in g  a n y  o f  the m a tters ju s t  m e n tio n e d  
d o cs  n ot in v o lv e  th e  e x e rc is e  o f  th e  ju d ic ia l jiow er  o f  th e  S t a t e . ”

W ith  respect, th e se  o b s e r v a t io n s  sh o u ld  h ave  m a d e  it  c le a r  t h a t  th e  
qu estion  w hether a  m e m b e r  o f  a  C o -op era tiv e  S o c ie ty  h as been  w r o n g ly  
d ep r iv e d  o f  his m e m b e rsh ip  is o n e  w h ich  m u st be d e te rm in e d  b y  th e 
p rocess  o f  a rb itra tion . I n  th e  earlier case o f  Sanmvrjam v. Buclulla 
Co-operative Slore-s Union LtdJ  th is  C ou rt had a lre a d y  h e ld  th a t  in  
su ch  an  event- th e  ju r is d ic t io n  o f  th e ord in a ry  Courts is o u s te d .

T h e  trial J u d g e  d o u b t s  w h e th e r  th e  presen t d isp u te  is o n e  to u c h in g  
th e  “  business ”  o f  a  Society. T h is  point- is a lso  dealt- w ith  in  th o  
ob serv a tion s  c ited  a b o v e ,  w h ich  ex p ress ly  con tem p la te  th a t  d is p u te s  a s  
to  “  m atters p ecu lia r  t o  a s so c ia tio n s  o f  persons ”  are p r o p e r ly  re fe ra b le  
t o  a rb itration . T e r m in a t io n  o f  m em bersh ip  is ce rta in ly  su ch  a  m a tte r . 
T h u s the (p in io n  w h ich  th e  lea rn ed  J u d g e  appears to  h o ld ,  th a t  th o  
w o rd  “  business ”  in s. 53  h a s  o n ly  th e  con n ota tion  o f  s o m e  c o m m e r c ia l 
o r  con tractua l tra n sa ct io n , is  c o n tra ry  to  the op in ion  o n  w h ic h  th o se  
observ ation s  arc based .

1 ( 1052) 54 N. h. It. m.
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I  h o ld  fo r  th ese  rea son s  th a t  the p re lim in a ry  issu e  m u s t  b o  an sw ered  
in fa v o u r  o f  th e  d e fe n d a n t  S o c ie ty . T h e  p la in t iff ’s  a c t io n  is d ism issed  
w ith  costs , b u t  in  th e  c ircu m stan ces  I  m ak e n o  o r d e r  a s  t o  th e  c o s ts  o f  
ap peal.

Tjiamoxheram, J.— I  agree.

Appeal allowed.


