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“An action for the redemption of an otty mortgago and for the release of the
riortgaged land from tho mortgage is a dispute affecting an interest in land and
can, therefore, be brought in the court within the local limits of whose
Jurisdiction the land in gnestion is situate.

APPEAL from a judgment of the Court of Requbsts, Vavuniya.
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February 35, 1955. Rosg, C.J.—

This matter raises a question of jurisdiction. The plam'uffc appellants
brought this action in the Court of Requests of Vavuniya for the redemp-
tion of an otty mortgage and for the release of the mortgaged lands from
the moitgage. It is common ground that the action could only properly
have been brought in that court on the ground that the lands in respect
of which the action is brought lie within the local limits of the jurisdiction
of the Vavuniya court. -

T'here is no doubt that the lands in respeel of which the mor{gage was
entered into do lie within the jurisdiction of the court but the learned
Commissioner held that the action was not brought “in respect of
the lands within the meaning of scction 9(%) of the Civil Procedure
Code and that no * interest in or right to the possession ’’ of the lands in
question was in dispute within the meaning of Scction 75 of the Courts

Ordinance.

Tho learncd Commissioner appears to h.u‘c 1ellcd in part upon two cascs
reported in.2 Weerakoon. In the first case, at page 68, the action was
brought to compel the-lessor to aceept rent and the learned judge very
naturally held that the action was not broeught in respect of any land at all.

The sceond case, at page 64, allhéutdx it was a possessory action, raised
only the question as to tho method by which the action was to be valued,
In that casc too, thercfore, no interest in tho land was in dispute.

It scoms to me therefore that neither of these cases are of assistance in
deciding the present point.
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Learned counsel for the appellants did not press in appeal the poi
that this is a hypothecary action within the meaning of Section 75 of tho
Courts Ordinance but ho contended that it is an action in which both an
interest in the land is in dispute as also the right to tho possession of the
mortgaged lands. Tho plaintiffs-appellants pray not only that the
defendant-respondent should accept the monecy brought into court to
settle tho debt but also that the mortgaged lands should bo released from
tho mortgage. It secems to me that it would be wrong to hold that a
mortgage—usufructuary or otherwisc—cannot bo said to bo an interest
in land. The matter may not bo free from difficulty-but it scems to me
that a dispute as to whether this particular usufructuary mortgage should
e removed and the lands relcased from the encumbrance is a dispute
affecting an interest in the lands in question. Moreover, so long as a
mortgage is in existence the defendant has a right to possess tho lands
and in that sense the dispute may also bo said to bo omne relating to the
possession of the mortgaged lands.

For these recasons I am of opinion that the action was properly
instituted in the Court of Requosts of Vavuniya. The appeal is therefore
allowed and the matter remitted to the learned Commissioner to determine
according to law. The appellants will have the costs of this appeal and
of the procecdings hereto completed in the lower court in any event.

Appeal allowed.




