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Criminal procedure— Witness recalled by Magistrate—Defence not allowed to  
cross-examine witness on matters elicited—Illegality—Criminal Procedure 
Code, s. 189 (2).
Where a Magistrate recalled a witness, who gave material evidence 

and Counsel for the defence was not allowed to cross-examine the witness 
on the matters further elicited,

Held, that the conviction could not be sustained in view of the- 
provisions of section 189 (2) of the Crminal Procedure Code.

^ ^ P P E A L  against a  con v iction  b y  th e M ag istra te  o f  C olom bo^

Nihal Q unesekere  (w ith  h im  P. Malalgoda) fo r  appellant.

T. S. Fernando, G.G., fo r  the Crow n.

F eb ru a ry  16, 1946. R ose  J .—

T his is  a  m o s t  u n fortu nate m a tter  in w h ich  th ere w ou ld  appear to  b e  
am p le  ev id en ce  on  th e record  w h ich  w ou ld  ju stify  the con v iction  o f  th e 
appellant. C ou n sel fo r  th e  ap pellan t h ow ever raises a  p o in t o f  law . I t  
appears on  page 10 o f  th e p roceed in gs th at th e com p la in an t w h o  a lleged  
that h is p o ck e t w as p ick ed  w as reca lled  b y  th e  M ag istra te  and qu estion ed  
b ecau se  the M agistrate  w ished  a certa in  p o in t or p o in ts to  b e  c leared  u p  
to  th e sa tis faction  o f  h is ow n  m in d . T h e  w itn ess w as reca lled  and 
described  th e position  o f  th e  m on ey  R s . 250 in  h is p ock et. H e  described  
th e bun dles, h ow  m u ch  w as in  ea ch  bu n dle , & c., and h e says in addition  
th at h e h ad  a n ote  b ook  w h ich  w as sep arate , n ot tied  to  th e  cash  bundles. 
C ounsel for  the d e fen ce  then  asked for  perm ission  to  cross-ex am in e  the 
com p la in an t on  th ese  poin ts w h ich  h e  w as clearly  en titled  to  d o  under th e 
provisions o f  section  189 (2 ) o f  th e C rim ina l P roced u re  C ode . T he 
M agistrate refused  his ap p lication .

T h e defen ce  w as a den ia l and w hen  th e M agistrate  ca m e  to  d e liver  his 
ju d g m en t he referred to  th ese  m a tters e lic ited  w hen  th e  w itness woe 
reca lled , w h ich  indicates th at h e relied  to  som e ex ten t a t an y  rate upon  
th ese  m atters.
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M r. F ernando has asked m e  to  say th at n o  in justice  has fo llow ed  as 
th ere  w as abundant, ev iden ce apart from  th ose  m atters w hich  w ould  
ju s t ify  th e con v iction , o f  th is appellant. I  fee l, how ever, th at in  the 
ab sen ce  o f  a section  expressly  g iving  an  appellate cou rt su ch  a discretion  
it  w ou ld  b e 'r a th e r  stretch ing section  425 o f  th e C rim inal P rocedure Code 
t o  ap p ly  i t  to  a case w here th e accused  or h is ad vocate  w as n o t perm itted  
to  cross-exam ine on  m aterial m atters a w itness reca lled  b y  a M agistrate.

It seems to me that in this paricular case it is not open to the Crown 
to take the view that there was nothing material in the evidence so 
adduced, owing to the fact tha£ the Magistrate referred to it and relied 
upon it in his judgment. For these reasons the appeal will be allowed 
and the oase remitted for re-trial.

s ’ " Appeal allowed.
Case rem itted .


