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Present: Lasce l l e s C.J . and W o o d R e n t o n J . 

R A K I et al. v. L E B B E et al. 

127—D. C. Kandy, 20,358. 

Prescription—Cultivation of a small portion out of a large land—Must 
title by prescription be restricted to area cultivated?—Adverse 
possession—Must possession be adverse to the whole world t— 
Ordinance No. 22 of 1871, s. 3. 
The question whether title acquired b y prescription must be 

limited t o the actual area of which possession is had must be 
answered wi th due regard t o the nature of the property and to the 
use and cultivation of which it i s susceptible. 

I t is possible for a party t o an action to establish title b y prescrip
t ion without proving that his possession was adverse to the whole 
world. 

WOOD RENTON J . — I do not think that the words " another '" 
- person " in that explanation (in section 3 of Ordinance N o . 22 of 

1871) would justify us in holding that a declaration of title on the 
ground of prescriptive possession could never be successfully 
olaimed unless the claimant was in a position t o show a title 
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adverse to the whole world. It would, perhaps, not be. right to 
limit the scope of the words " another person " to the particular 
person against whom prescriptive title was set up. Where it 
appeared, for instance, on the pleadings or on the face of the evidence 
that the person claiming such title was only a tenant at will of a 
third person, he could scarcely expect to have his title upheld. 
But I demur to the suggestion that a decree for declaration of 
title could only be made on such evidence as would be necessary 
if it operated as a decree in rem. 

LASOKLLES C.J.—Possibly the explanation (in seotion 3) means 
no more than that the possession, in addition to being adverse to 
the plaintiff or claimant, must also be ut dominua, or it may be—and 
I am inclined to think that this is the more likely explanation—that 
the words " in any other person " are loosely used so as to cover 
the case where the plaintiff sets up prescription against the defend
ant, as well as the case where the defendant relies on prescription 
for his defence. 

TH I S w a s a n appeal from a j u d g m e n t of t h e Dis tr ic t J u d g e of 
K a n d y ( F . E . D i a s , E s q . ) . T h e fac t s are s e t o u t i n t h e 

j u d g m e n t . 

H. A. Jayewardene, for t h e appe l lant s . 

Bawa, K.C, for t h e re spondent s . 

Cur. adv. vult. 
J u l y 3 , 1912. WOOD RENTON J . — 

Thi s i s an act ion for dec larat ion of t i t l e t o t h e l a n d descr ibed i n 
t h e pla int . According t o t h e plaint i f fs -respondents , i t b e l o n g e d t o 
S u p p e n K a n g a n y , t h e h u s b a n d of t h e first plaint i f f -respondent , 
and t h e father of t h e others , a n d d e v o l v e d o n t h e m u n d e r a d e e d of 
gift f rom h i m dated A u g u s t 3 1 , 1890. T h e y a l so c l a i m t i t l e t o i t 
b y prescript ion. U n d e r a writ i s s u e d in c a s e N o . 2 0 , 1 2 4 of t h e 
Di s tr i c t Court of K a n d y , t h e first de fendant -appe l lant s e i z e d t h e 
l a n d a s t h e property of t h e second . T h e r e s p o n d e n t s h a v e , there 
fore, brought th i s ac t ion c la iming t h e dec larat ion of t i t l e a b o v e 
referred to . T h e appel lants a l lege t h a t t h e original owner of t h e 
l a n d w a s one M e y a p u l l e , and t h a t o n h i s d e a t h i t d e v o l v e d o n h i s 
son, t h e second defendant -appe l lant , w h o h a s acquired t i t l e t o i t 
b y prescription. T h e y a l so say t h a t S u p p e n K a n g a n y on ly w o r k e d 

' t h e land under M e y a p u l l e , and n e v e r h a d a t i t le t o i t of h i s o w n . T h e 
learned Dis tr ic t J u d g e h a s u p h e l d t h e r e s p o n d e n t s ' c l a i m of t i t l e b y 
prescription, and after careful ly considering all t h e e v i d e n c e a n d 
t h e a r g u m e n t s on both s ides w h i c h were urged a t t h e hear ing of 
t h e appeal , I h a v e c o m e clearly t o t h e conc lus ion t h a t h e i s r ight . 

T h e land in ques t ion w o u l d appear t o h a v e be longed a t o n e t i m e , 
t o t h e firm of George W a l l & C o . , w h o sold i t t o a M o o r m a n , D a w u d u 
Saibo , in 1871 . I n 1872 D a w u d u S a i b o granted a tert iary m o r t g a g e 
over t h e crops for 1872 a n d 1873 of t h e e s t a t e , w h i c h w a s p l a n t e d 
w i t h coffee, t o M e y a p u l l e , through w h o m t h e r e s p o n d e n t s c l a i m . 
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I t i s obvious , a s t h e learned Distr ict Judge has pointed out , that a 
d o c u m e n t of t h i s kind could confer no paper t i t le , and forms a 
s o m e w h a t unsat is factory starting point for t i t le b y prescription. 
T h e land wou ld s e e m t o h a v e b e e n subsequent ly abandoned o n the 
failure of the coffee industry in Ceylon some thirty-five years ago. 
I t i s said t o h a v e been worked for a f ew years by a Mr. N e w m a n , w i t h 
S u p p e n a s h i s head kangany , and t h e n t o h a v e been abandoned b y 
h i m t o S u p p e n i n p a y m e n t of, or as a security for, his indebtedness 
t o t h e latter . T h e ev idence of t h e s e facts iB shadowy, and for the 
m o s t part hearsay. B u t w h a t is clear is t h a t t h e land remained for 
twenty- f ive or thirty years in Suppen ' s exc lus ive possess ion. The 
appe l lant ' s counse l contends , however , that , e v e n assuming t h a t 
S u p p e n took over t h e land from N e w m a n under t h e c ircumstances 
sugges ted , h e did so in a subordinate character, and t h a t nothing 
h a s h a p p e n e d s ince to convert his occupancy into possess ion ut 
dominua. A s I h a v e already pointed out , there is no strict proof 
of the fact t h a t S u p p e n entered u p o n the land under Mr. N e w m a n 
at al l ; and in t h e absence of such proof, the facts , to which I will refer 
in a l i t t le whi le , are a m p l y sufficient to establ ish his t i t le by prescrip
t ion . B u t , e v e n a s suming t h a t S u p p e n ' s occupancy c o m m e n c e d 
under N e w m a n under t h e c ircumstances described in t h e evidence , 
his possess ion would , I think, be adverse , wi th in the meaning of 
sec t ion 3 of Ordinance N o . 22 of 1871, as against the present 
appe l lants , w h o h a v e been found by t h e Distr ict Judge t o h a v e no 
t i t l e t o the land at all. Comparat ive ly l i tt le help i s t o be had from 
E n g l i s h cases on the point t h a t I a m n o w considering; for in E n g l a n d 
adverse possess ion in t h e strict sense of t h e t erm w a s abolished by 
t h e Rea l Property L imi ta t ion Act , 1833 (3 and 4 Will. 4, c. 27). 
B u t i t s e e m s t h a t prior t o t h a t e n a c t m e n t the quest ion whether 
possess ion w a s or w a s not adverse w a s t o be decided by inquiry 
w h e t h e r the; c i rcumstances of that, possess ion were sufficientj t o 
e v i n c e i t s incompat ibi l i ty w i t h a freehold es ta te in t h e c la imant (see 
Smith'8 L. C, 18th ed., II., p . 652). The s a m e principle s e e m s t o m e 
t o be embodied in sect ion 3 of Ordinance N o . 22 of 1871, where the 
adverse t i t l e spoken of is o n e independent of the c la imant or plaintiff 
i n t h e act ion. I t i s true t h a t t h e explanatory c lause in sect ion 3 
speaks of a c k n o w l e d g m e n t of a right exist ing in another person. 
B u t I do n o t th ink t h a t t h e words " another person " in t h a t 
exp lanat ion wou ld justify u s in holding that a declaration of t i t le 
o n the ground of prescriptive possess ion could never be successful ly 
c l a i m e d u n l e s s t h e c la imant w a s in a posit ion t o show a t i t le adverse 
t o t h e who le world. I t would , perhaps , no t be right t o l imit the 
scope of t h e words " another person " t o the particular person 
against w h o m prescript ive t i t le w a s s e t u p . W h e r e i t appeared, 
for ins tance , on t h e p leadings or o n t h e face of t h e ev idence that 
t h e person c la iming such t i t le w a s only a t enant at wil l of a third 
person , h e could scarcely expect t o have h i s t i t le uphe ld . B u t I 
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d e m u r t o t h e sugges t ion t h a t a decree for dec larat ion of t i t l e cou ld 
only b e m a d e o n s u c h e v i d e n c e a s would b e n e c e s s a r y if i t operated 
as a decree in rem. 

I h a v e carefully e x a m i n e d all t h e c a s e s t h a t w e r e c i t ed t o 
u s by t h e appe l lants ' counse l a t t h e a r g u m e n t of t h e appea l . 
I d o not th ink, however , t h a t any of t h e s e author i t ies c a n be sa id 
t o be applicable t o t h e f a c t s w i t h w h i c h w e h a v e here t o dea l . 
T h e general principle laid d o w n b y t h e Pr ivy Counci l i n Naguda 
Marikar v. Mohammadu 1 i s , of course , b e y o n d d i spute . B u t here , 
a s I h a v e pointed out , there is n o strict proof of t h e reason for t h e 
c o m m e n c e m e n t of S u p p e n ' s t e n a n c y , and t h e a.ction i s brought , n o t 
aga inst an owner, but against t h e re spondent s , w i t h n o t i t l e a t all . 
Th i s observat ion disposes a lso of t h e c a s e s of Mad-uanwala v. 
Bkneligoda 2 and Orloff v. Grebe.3 I t w a s further c o n t e n d e d b y 
t h e appe l lant s ' counse l t h a t in any c a s e S u p p e n K a n g a n y could 
es tabl i sh t i t l e on ly t o t h e s m a l l port ions of t h e l a n d in ques t ion 
w h i c h h e ac tua l ly cu l t ivated , a n d could not s h o w t h a t s u c h cult i 
vat ion w a s a cons truct ive posses s ion of t h e w h o l e l and . S e e o n t h i s 
po int Mohini Mohan Roy v. Promoda Nath Roy,* Radhamoni Debi v. 
Collector of Khulna,3 Clark v. Elphinstone* Glyn v. Howell.7 T h e 
quest ion , however , in every case i s o n e of fac t , and i t appears t o 
m e t h a t here t h e c i rcumstances taken as a w h o l e are sufficient t o 
es tabl i sh S u p p e n ' s t i t le b e y o n d all doubt . W e beg in w i t h h i s 
cont inued and exc lus ive possess ion . I f Mr. N e w m a n p u t h im in 
possess ion of t h e land, ne i ther h e nor a n y other of t h e former 
owners asserted any k ind of s u b s e q u e n t c l a i m t o i t . T h e e v i d e n c e 
s h o w s t h a t i t w a s abandoned a l together s a v e for t h e posses s ion , 
w h i c h t h e Dis tr ic t J u d g e h a s discredited, of M e y a p u l l e . There is 
proof t h a t S u p p e n cu l t i va ted t w o d i s t inc t and w i d e l y separated 
portions of t h e land . T h e presumpt ion is t h a t h e did s o in v ir tue 
of h i s c la im to t h e who le . H e paid t h e t a x d u e o n t h e c u l t i v a t e d 
port ions till it w a s done a w a y w i t h . H i s cool ies left t h e land , b u t 
h e remained and brought u p his fami ly there . H e sold t h e mater ia l s 
of t h e s torehouse and took t h e purchase m o n e y as h i s o w n . H e 
also granted a firewood contract affecting t h e w h o l e l and . There 
are other i t e m s in t h e ev idence t o w h i c h I m i g h t h a v e ref errred, b u t 
these , I think, are sufficient. 

I would d i s m i s s t h e appeal w i t h cos t s . 

LASCELLES C . J . — 

. I t is unneces sary t o recapi tu late t h e fac t s of t h e case , w h i c h h a v e 
b e e n ful ly s e t o u t in t h e t w o j u d g m e n t s of t h e District . Court and in 
t h e previous j u d g m e n t of th i s Court. I t i s a d m i t t e d t h a t t h e 

1 (1903) 7 N. L. B. 91. < (1896) I. L. B. 24 Cal. 256. 
2 (1898) 3 N. L. B. 213. « (1900) I. L. B. 27 Cal. 943. 
3 (1907) 10 N. L. B. 183. « (1880) A. C. 171. 

7 (1909) 1 Ch. 666, 677. 
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1912. defendants h a v e n o t i t l e a t all t o t h e land in dispute , b u t 
»somiEs except ion is t a k e n t o t h e learned District J u d g e ' s finding t h a t 

C.J. t h e plaintiffs h a v e acquired t i t le b y prescription on t w o grounds, 
HakTn w h i c h I shal l proceed t o examine . I n t h e first place , it i s 
Leb.be objected t h a t t h e possess ion of t h e plaintiffs and t h a t of Suppen 

K a n g a n y , through w h o m t h e y c la im, w a s n o t " adverse " wi th in 
t h e m e a n i n g of sect ion 3 of Ordinance N o . 22 of 1871. I t i s conceded 
t h a t t h e possess ion of t h e plaintiffs w a s adverse t o t h e defendants . 
B u t t h a t , i t is said, i s no t enough; , the possess ion, in order t o b e 
" adverse " for t h e purposes of t h e sect ion, m u s t b e unaccompanied 
by a n y a c t of t h e possessors , from which an acknowledgment of a 
right exis t ing, no t mere ly in t h e defendants , but in " any other 
p e r s o n , " would be fairly and natural ly inferred. 

T h e appe l lants ' argument is that , inasmuch as Suppen K a n g a n y 
is s ta ted by t h e second plaintiff t o have entered t h e land on Mr. 
N e w m a n ' s request t o take it over unt i l h e c a m e back, S u p p e n 
K a n g a n y ' s possess ion w a s dependent on Mr. N e w m a n ' s t i t le , and w a s 
therefore not " a d v e r s e " e v e n as against the defendants in this act ion. 

On the facts proved I do not th ink that this argument can succeed , 
for there is n o ev idence whatsoever of any act on t h e part of S u p p e n 
K a n g a n y or of t h e plaintiffs from which any acknowledgment could 
b e inferred of any; right exist ing an Mr. N e w m a n . T h e second 
plaintiff, in t h e passage relied o n by t h e appel lants , s ta ted that h i s 
parents had told h i m t h a t w h e n Mr. N e w m a n left the property 
about thirty-five years ago, owing m o n e y to S u p p e n Kangany , h e 
told t h e latter t o take over t h e property unti l h e c a m e back. B u t 
Mr. N e w m a n abandoned t h e property and never c a m e back, and 
S u p p e n and h is fami ly remained in possess ion. I t would b e 
unreasonable t o construe t h e s econd plaintiff's ev idence into an 
admiss ion t h a t S u p p e n K a n g a n y occupied t h e land under Mr. 
N e w m a n , w h e n it is clear from t h e ev idence that Mr. N e w m a n 
abandoned t h e land wi thout any intent ion of resuming possess ion, 
and that S u p p e n K a n g a n y possessed . i t on his own account . 

T h e construct ion of t h e words " a right exist ing in another p e r s o n " 
in the parenthes i s in sect ion 3 of Ordinance N o . 22 of 1871 g ives 
rise t o s o m e difficulty. T h e parenthes is purports to explain t h e 
m e a n i n g of t h e words " a t i t l e adverse t o and independent of t h a t 
of t h e c la imant or plaintiff ." B u t t h e explanat ion appears to g o 
far b e y o n d t h e m e a n i n g of t h e expression i t purports t o expound, 
and to interpret t h e s e words t o m e a n a t i t le wh ich is adverse, no t 
only t o t h a t of t h e c la imant or plaintiff, but to that of any other 
person. T h e possess ion of the defendant m u s t be such as is incom
patible w i t h t h e t i t le of the plaintiff or c la imant if such possess ion is 
t o b e d e e m e d adverse t o h i m , b u t I confess that I cannot understand 
w h y it should also be required t o b e incompat ib le wi th t h e t i t le of 
any other person . N o n e of t h e reported cases throws any l ight 
o n th i s difficulty. 
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Poss ib ly t h e explanat ion m e a n s n o m o r e t h a n t h a t t h e possess ion , 1M8. 
i n addit ion to be ing adverse to the plaintiff or c l a i m a n t , m u s t a l so T . i n nig .T, i 
be ut dominus, or i t m a y b e — a n d I a m inc l ined t o th ink t h a t t h i s i s CJ. 
t h e more l ike ly e x p l a n a t i o n — t h a t t h e words " in a n y o ther person " RakTv, 
are loose ly u s e d so a s t o cover t h e c a s e w h e r e t h e plaintiff s e t s u p Lebbe 
prescription against t h e de fendant , as w e l l as t h e c a s e w h e r e t h e 
de fendant rel ies o n prescript ion for h i s de fence . B e t h a t a s i t m a y , 
there i s , as I h a v e s ta ted , n o ev idence of a n y a c t o n t h e part of 
t h e plaintiffs f rom w h i c h a n a c k n o w l e d g m e n t of a r ight ex i s t ing i n 
a n y o ther person c a n be inferred. 

T h e other ground of appeal re lates t o t h e e x t e n t of l a n d t o w h i c h 
t h e plaintiffs h a v e es tabl i shed t i t l e . I t i s sa id t h a t t i t le acquired 
b y prescription m u s t be l i m i t e d t o t h e ac tua l area of w h i c h 
posses s ion is h a d , a n d authori t ies were c i ted for t h a t proposi t ion. 
T h i s , as a general proposi t ion, is good l a w , but i t m u s t b e appl ied 
w i t h d u e regard t o t h e nature of t h e property and t o t h e u s e and 
cu l t iva t ion of w h i c h i t i s suscept ib le . T h e property i n ques t ion is 
about 6 6 acres in e x t e n t . I t w a s formerly p l a n t e d w i t h coffee, but , 
l ike m u c h o ther l a n d so p lanted , i t w a s abandoned , a n d h a s 
re lapsed in to p a t a n a covered w i t h m a n a grass and s o m e t rees . 

I t i s proved and found b y t h e learned Dis tr ic t J u d g e t h a t S u p p e n 
K a n g a n y m a d e three p a d d y fields in different parts of t h e property 
a t l eas t as far back as 1887 ; t h a t h e grazed c a t t l e t h e r e ; t h a t h e so ld 
a l l t h e trees on t h e land for f irewood; t h a t t h e first plaintiff l e t out 
t h e produce of t h e w h o l e of t h e l ands , h i g h a n d low, t o S i r i m a l a ; 
t h a t S u p p e n sold t h e mater ia l s of a store o n t h e property; and t h a t 
h e l ived o n it and brought u p h i s f a m i l y there . I d o n o t th ink t h a t 
i t i s straining t h e doctr ine of cons truct ive posses s ion t o ho ld t h a t 
S u p p e n and t h e plaintiffs h a d occupat ion of t h e w h o l e l a n d . T h e 
greater part of i t w a s uncu l t iyab le or could not b e c u l t i v a t e d 
•without great e x p e n s e , and t h e occupat ion of S u p p e n a n d of t h e 
plaintiffs w a s , in m y opinion, s u c h o c c u p a t i o n as w a s t o be e x p e c t e d , 
h a v i n g regard t o t h e nature and condit ion of t h e land . I t w o u l d b e 
unreasonable t o e x p e c t t h e m t o h a v e rec la imed t h e p a t a n a l a n d 
a n d t o h a v e p lanted i t w i t h t ea , as s u c h an operat ion w o u l d require 
a considerable expendi ture of capi ta l . 

I n m y opinion t h e j u d g m e n t of t h e Dis tr ic t J u d g e i s right, and 
I would d i smiss t h e appeal w i t h c o s t s . 

Appeal dismissed. 


