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ABEYGUNAWARDENA
vs

PODI M AHATHMAA AND ANOTHER

COURT OF APPEAL 
SOMAW ANSA, J. (P /CA)AND 
WIMALACHANDRA, J.
CALA 350/2004(CG)
MAY 5, AND 
JULY 6, 2005

C iv il P ro c e d u re  C o d e , s e c tio n s  4 2 0 , 4 2 2  a n d  4 2 2 (1 )  — R e fu s a l o f  c o u rt to 

issu e  a  com m iss ion  — V alid ity  — C irc u m s ta n c e s

The pla intiff-petitioner as well as the 1st defendant respondent both claimed 
that the ir predecessors in title was one ‘A’. The plaintiff-petitioner filed action to 
have the deed whereby A has transferred the corpus to the 1st defendant- 
respondent set aside. The p la in tiff petitioner w ith a supporting medical certifi-
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cate moved court to  issue a  com m ission to  record/exam ine the said A  at the 
place he was resid ing as he had been m edica lly advised not to  travel due to  
his s ickness.

This application w as rejected by court. On leave being sought -  

HELD:

(i) If it is fo r a com m ission to  exam ine a sick person w ith in the jurisdiction 
of the court, section 420 w ould be app licab le  and a com m ission to 
exam ine in o ther cases the relevant section is section 422. In e ither 
case court is g iven a discretion to  grant or w ithhold a com m ission.

(ii) The power to  issue com m ission is d iscretionary and fo r court to exer
cise its d iscretion adequate m aterial m ust be placed before it. In an 
application under section 422 there m ust be m aterial as to  the resi
dence  of the  person  to  be exam ined . In the  c ircum stances , there  
is no m aterial placed before Court to  satisfy C ourt as to  the residence 
of A.

(iii) W here forgery is p leaded w itness speaking to  the fact m ust be present 
so as to  be cross exam ined.

(iv) The finding of the D istrict Judge as to  the evidentiary va lue o f the m edi
cal certificate is correct, as the m edical certificate only certifies tha t he 
is suffering from  Parkinsons disease and at p resent not su itab le  for 
traveling.

(v) W here the w itness is ill, medical, evidence o f such fact m ust be given, 
and when illness is alleged, mere certificate of a m edical man is not 
adm issib le unless proved by the evidence of the person giving it.

(vi) W hen a com m ission is asked for on the ground o f illness the court is 
under ob ligation of com ing to a defin ite  conclus ion  and record ing a 
finding as to  w hether the illness is serious enough to  prevent the w it
ness from attending court, before passing the order.

A PPLICATIO N  for leave to appeal, w ith leave being granted.
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O c to b e r 0 7 ,2 0 0 5
ANDREW  SOMAW ANSA, J. (P/CA)

T h is  is a n  ap p lica tio n  s e e k in g  le a v e  to  a p p e a l from  th e  o rd e r of the  

le a rn e d  D istric t J u d g e  of G a m p a h a  d a te d  3 0 .0 8 .2 0 0 4  re fus in g  to issue  a  

c o m m is s io n  in te rm s  of S e c tio n  4 2 2  of th e  C iv il P ro c e d u re  C o d e  a n d  if 

le a v e  is g ra n te d  to  se t a s id e  th e  a fo re s a id  o rd e r d a te d  3 0 .0 8 .2 0 0 4  an d  to  

iss u e  a  c o m m is s io n  u n d e r a n d  in te rm s  of S ec tio n  4 2 2 (1 )  re a d  w ith  S e c 
tion  4 2 0  of th e  C iv il P ro c e d u re  C o d e  to  e x a m in e  a n d /o r  reco rd  th e  e v i

d e n c e  of S a th a s iv a m  A c h a lin g a m  a n d  in th e  a lte rn a tiv e  fo r a  d irec tio n  to  

th e  D istric t C o u rt of G a m p a h a  to  issue  a  c o m m is s io n  u n d e r a n d  in te rm s  

of S e c tio n  4 2 2 (1 )  re a d  w ith  S e c tio n  4 2 0  of th e  C ivil P ro c e d u re  C o d e  to  

e x a m in e  a n d /o r  reco rd  th e  e v id e n c e  of th e  sa id  S a th a s iv a m  A c h a lin g a m  

w h o  is lis ted  in th e  p la in tiff-p e titio n e r’s list o f w itn e s s e s .

A s  p e r m in u te  d a te d  1 2 .0 1 .2 0 0 5  le a v e  h a s  b e e n  g ra n te d  to  d e c id e  th e  

su b s tan tia l q u e s tio n  a s  to  th e  c o rre c tn e s s  of th e  le a rn e d  D istric t J u d g e ’s 

o rd e r d a te d  3 0 .0 8 .2 0 0 4 .  O n  th is  q u e s tio n  of law  both  p a rtie s  h a v e  m a d e  

oral su b m iss io n s  an d  h a v e  te n d e re d  w ritten  s u b m iss io n s  a s  w e ll.

th e  re le v a n t fa c ts  a re  th e  p la in tiff-p e titio n e r a s  w e ll a s  th e  1st d e fe n 

d a n t-re s p o n d e n t both  c la im e d  th a t th e ir  p re d e c e s s o r in title  w a s  o n e  

S a th a s iv a m  A c h a lig a m  w h o  ac co rd in g  to  th e  p la in tiff-pe tition er h ad  m a d e  

a n d  s ig n e d  o r e x e c u te d  th e  d e e d  of gift N o . 2 7  in his fa v o u r w h ile  th e  1 st
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d e fe n d a n t-re s p o n d e n t c la im e d  th a t th e  sa id  S a th a s iv a m  A c h a lin g a m  h a d  

m a d e  a n d  e x e c u te d  th e  d e e d  o f tra n s fe r  N o . 2 1 9 9  in h is  fa v o u r. T h u s  in 

te rm s  o f th e  re c ita ls  o f bo th  d e e d s  th e  p re d e c e s s o r  in title  w a s  o n e  a n d  

th e  s a m e  p e rs o n  n a m e d  S a th a s iv a m  A c h a lin g a m . T h e  p la in tiff-p e titio n e r  

file d  th e  in s ta n t ac tio n  in th e  D is tr ic t C o u rt o f G a m p a h a  to  h a v e  th e  sa id  

d e e d  N o . 2 1 9 9  s e t a s id e  a n d  fo r a  d e c la ra tio n  o f h is title  to  th e  lan d  in su it 

a n d  e je c tm e n t o f th e  d e fe n d a n ts -re s p o n d e n ts  th e re fro m .

O n  o r ab o u t 1 4  N o v e m b e r  2 0 0 2  th e  p la in tiff-pe tition er m a d e  a n  a p p lic a 

tion to  th e  D istric t C o u rt of G a m p a h a  to  is s u e  a  c o m m is s io n  on  th e  E x a m 

in e r o f Q u e s tio n e d  D o c u m e n ts  (E Q D )  to  c o m p a re  a n d  re p o rt on  th e  a u 

th en tic ity  of th e  s ig n a tu re  o f th e  sa id  S a th a s iv a m  A c h a lin g a m  c la im e d  to  

b e a p p e a rin g  on both th e  a fo re s a id  d e e d s , d e e d  N o . 2 7  (p la in tiff-pe titioner) 

an d  d e e d  N o . 2 1 9 9  (1 s t d e fe n d a n t-re s p o n d e n t). H o w e v e r  th e  le a rn e d  D is 

trict J u d g e  d irec te d  th e  p la in tiff-p e titio n er to  lea d  e v id e n c e  fo r th e  p u rp o s e  

of issu ing  a  c o m m is s io n  to  th e  E x a m in e r  o f Q u e s tio n e d  D o c u m e n ts .

In th e  m e a n tim e , th e  2 n d  d e fe n d a n t-re s p o n d e n t w a s  a d d e d  a s  a  p arty  

on th e  b a s is  th a t th e  1s t d e fe n d a n t-re s p o n d e n t h a d  b y  d e e d  N o . 1 0 4 8  

tra n s fe rre d  his rights in th e  p ro p e rty  to th e  2 n d  d e fe n d a n t-re s p o n d e n t th e  

son  of th e  1 st d e fe n d a n t-re s p o n d e n t. T h e re a f te r  on  o r a b o u t 3 0 .0 4 .2 0 0 3  

th e  p la in tiff-pe titioner m a d e  a n  ap p lica tio n  to  th e  D istrict C o u rt of G a m p a h a  

in te rm s  of S e c tio n  1 7 8 (1 )  of th e  C iv il P ro c e d u re  C o d e  to  re c o rd  th e  e v i

d e n c e  p rio r to  tria l w h ich  a p p lic a tio n  w a s  re fu s e d  b y  th e  le a rn e d  D is tric t 

J u d g e  of G a m p a h a . It is to  b e  n o tice d  n e ith e r th e  ap p lica tio n  n o r th e  o rd e r  

m a d e  h a s  b e e n  m a d e  a v a ila b le  to  th is  C o u rt.

It a p p e a rs  th a t a n o th e r  m o tio n  h a d  b e e n  file d  b y  th e  p la in tiff-p e titio n e r  

to g e th e r w ith  a  co p y  o f a  m e d ic a l c e rtific a te  d a te d  1 6 .0 8 .2 0 0 4  is s u e d  b y  a  

N e u ro lo g is t in d ica tin g  th e  p re s e n t p h y s ica l c o n d itio n  a n d /o r  h e a lth  of 

S a th a s iv a m  A c h a lin g a m  a n d  m o v e d  Court to  iss u e  a  co m m is s io n  to  record  

e v id e n c e  a n d /o r e x a m in e  th e  sa id  S a th a s iv a m  A c h a lin g a m  a t th e  p la c e  h e  

w a s  re s id in g  a s  h e  h a s  b e e n  m e d ic a lly  a d v is e d  not to  tra v e l d u e  to  his  

s ic k n e s s . T h o u g h  it is s ta te d  in th e  p e titio n  th a t a  tru e  c o p y  of th e  sa id  

m otion  is te n d e re d  to  C o u rt m a rk e d  P 9  no  su ch  d o c u m e n t m a rk e d  P 9  h as  

b e e n  te n d e re d  to  C o u rt u p  to  n ow . H o w e v e r  a  ce rtifie d  c o p y  of th e  sa id
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m otion  h a s  b e e n  te n d e re d  by th e  d e fe n d a n ts -re s p o n d e n ts  m a rk e d  R1 to  

a s s is t C o u rt. T h e  m e d ic a l c e rtific a te  h a s  b e e n  p ro d u c e d  m a rk e d  P 9 A .

It is a v e rre d  by th e  p la in tiff-p e titio n er th a t a s  th e re  w a s  a n  erro r in th e  

sa id  w ritten  m o tion  a b o u t th e  co rrec t sec tio n  o f th e  C ivil P ro c e d u re  C o d e  

u n d e r w h ich  th e  sa id  m otion  w a s  m a d e  th e  p la in tiff-p e titio n er’s a tto rn e y -  

a t-la w  m a d e  an  oral m otion  a n d /o r ap p lica tio n  to  C o u rt in te rm s  of S ec tion  

4 2 2 (1 )  of th e  C iv il P ro c e d u re  C o d e  re a d  w ith  S ec tio n  4 2 0  of th e  C ivil P ro 

c e d u re  C o d e  to  w h ich  c o u n s e l fo r th e  d e fe n d a n t-re s p o n d e n t o b je c te d  to. 

T h e  lea rn ed  District J u d g e  having  h eard  both counsel on  this m a tte r by her 

o rd e r d a te d  3 0 .0 8 .2 0 0 4  re jec ted  p la in tiff-pe titioner’s a fo resa id  app lication .

C o u n s e l fo r th e  p la in tiff-p e titio n er h as  fo rm u la te d  tw o  q u e s tio n s  of law  

to  b e  c o n s id e re d  b y  th is  C o u rt.

(1) W h e th e r  th e re  is a  sp ec ific  p ro c e d u re  fo r th e  iss u e  or re fu s a l of a  

co m m iss io n  u n d er C h a p te r  X X IX  of th e  C ivil P ro ce d u re  C o d e  ?

(2) W h e th e r  th e  re a s o n s  for th e  o rd e r re fus in g  th e  co m m is s io n  by th e  

le a rn e d  D istric t J u d g e  w a s  re a s o n a b le  in v ie w  of th e  m a te r ia l a d 

d u c ed  b e fo re  C o u rt ?

O n  a n  e x a m in a tio n  of th e  o rd e r o f th e  le a rn e d  D istric t J u d g e  d a te d

3 0 .0 8 .2 0 0 4  it is to  b e  s e e n  th a t th e  le a rn e d  D istric t J u d g e  h as  not co n s id 

e re d  th e  p ro ced u ra l a s p e c t of th e  m a tte r e ith e r fo r th e  issue or re fusa l of a  

c o m m is s io n  a n d  in th e  c irc u m s ta n c e s  I m y s e lf do  not in tend  to  co n s id e r  

th is a s p e c t of th e  m a tte r  a t len g th . It s u ffices  to  s a y  th a t th e  p ro c e d u re  is 

c le a rly  s ta te d  in th e  re le v a n t s e c tio n s . If it is fo r a  c o m m is s io n  to  e x a m in e  

a  s ick p ers o n  w ith in  th e  ju risd ic tio n  of th e  C o u rt, S e c tio n  4 2 0  w ou ld  be  

a p p lic a b le  an d  a  c o m m is s io n  to  e x a m in e  in o th e r  c a s e s  th e  re le v a n t s e c 

tion  w o u ld  b e  S e c tio n  4 2 2 . In e ith e r  c a s e  th e  C o u rt is g iv en  a  d iscretion  

e ith e r  to  g ra n t o r w ith h o ld  a  c o m m is s io n  a n d  it o n ly  re q u ire s  th e  C o u rt to  

a d h e re  to  th e  p rin c ip les  g o v e rn in g  th e  e x e rc is e  of its d iscre tion .

S a rk a r ’s C o d e  of Civil Procedure Code 10 th  E d ition  2 0 0 2  (vo l. 2 ) p a g e  

1 7 7 0  s ta te s  a s  fo llo w s :
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“T h e  p o w e r  to  is s u e  c o m m is s io n  is  d is c r e t io n a r y .  T h e  

re co rd ing  o f e v id e n c e  b y  th e  C o u rt h a s  to  b e  th e  n o rm a l ru le  o r  

p ro c e d u re . E x a m in a tio n  o f w itn e s s e s  on  a  c o m m is s io n  h a s  to  

b e  a n  e x c e p tio n ”.

T h u s  it is to  b e  s e e n  th a t fo r  th is  C o u rt to  e x e rc is e  its d is c re tio n  a d 

e q u a te  m a te r ia l m u s t b e  p la c e d  b e fo re  it. T h e re fo re  if th e  a p p lic a tio n  is 

m a d e  in te rm s  o f S e c tio n  4 2 2  o f th e  C iv il P ro c e d u re  C o d e  th e re  m u s t b e  

m a te ria l b e fo re  C o u rt a s  to  th e  re s id e n c e  o f th e  p e rs o n  to  b e  e x a m in e d  a s  

a t th e  re le v a n t t im e  to  th e  s a tis fa c tio n  o f C o u rt. In th e  in s ta n t a c tio n  th e  

fa c t th a t th e  a fo re s a id  S a th a s iv a m  A c h a lin g a m ’s a d d re s s  a s  g iv e n  in th e  

tw o  d e e d s  is o u ts id e  th e  ju ris d ic tio n  of D is tric t C o u rt o f G a m p a h a  w ill not 

b e  s u ffic ien t m a te r ia l to  e s ta b lis h  th a t a t  th e  t im e  o f th e  a p p lic a tio n  th e  

sa id  S a th a s iv a m  A c h a lin g a m  w a s  re s id in g  o u ts id e  th e  ju ris d ic tio n  o f th e  

C o u rt. T h u s  th e re  w a s  n o  m a te r ia l p la c e d  b e fo re  C o u rt to  sa tis fy  C o u rt as  

to  th e  re s id e n c e  of S a th a s iv a m  A c h a lin g a m .

K. D . P. W ic k re m a s in g h e  in h is B o o k  Civil Procedure in Ceylon p a g e  11 

s a y s  :

“W h e re  fo rg e ry  is p le a d e d , w itn e s s e s  s p e a k in g  to  th a t fa c t  

m u st b e  p re s e n t s o  a s  to  b e  c ro s s -e x a m in e d ”.

T h is  is e x a c tly  th e  s itu a tio n  in th e  p re s e n t c a s e  w h e re  th e  p la in tiff- 

p e titio n e r a lle g e s  th a t th e  d e e d  o f tra n s fe r  N o . 2 1 9 9  d a te d  1 8 .0 9 .1 9 9 7  

m a d e  in fa v o u r  o f th e  1st re s p o n d e n t d o e s  n o  c o n ta in  th e  s ig n a tu re  of 

S a th a s iv a m  A c h a lin g a m  a n d  th e re fo re  is a  fo rg ery . T h e re fo re  th e  d e fe n -  

d a n ts -re s p o n d e n ts  m u s t n e c e s s a r ily  h a v e  th e  right a n d  th e  o p p o rtu n ity  to  

e x a m in e  o r c ro s s -e x a m in e  S a th a s iv a m  A c h a lin g a m  u n d e r o a th  in C o u rt to  

a s c e rta in  th e  tru th  a n d  p ro v e  th a t th e  v e n d o r ’s s ig n a tu re  in th e  sa id  d e e d  

is in fa c t th a t o f S a th a s iv a m  A c h a lin g a m .

S o e rts z  A C J  a n d  R o s e , J in Abner & Co., vs . Ceylon Overseas Tea 

Trading Co.(,> w h e re  T h e ir  L o rd s h ip s  s a id :

2-CM 665
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“T h e  g ra n tin g  o r w ith h o ld in g  of a  c o m m is s io n  is, of c o u rs e , a  

m a tte r  w ith in  th e  d is c re tio n  o f th e  C o u rt a n d  n o rm a lly  a n  A p 
p e lla te  C o u rt w o u ld  b e  s low  to  in te rfe re  w ith  th e  e x e rc is e  of 
th a t d iscretion".

T h e  s e c o n d  q u e s tio n  a s  to  w h e th e r  re a s o n s  fo r th e  o rd e r re fu s in g  th e  

c o m m is s io n  b y  th e  le a rn e d  D is tric t J u d g e  w a s  re a s o n a b le  in v ie w  of th e  

m a te r ia l a d d u c e d  b e fo re  C o u rt h a s  b e e n  co rrec tly  c o n s id e re d  an d  a n 

s w e re d  b y  th e  le a rn e d  D istrict Ju d g e . It is to  b e  s e e n  th a t th e  only m a te ria l 

ad d uced  b efo re  C ourt w as  th e  copy of a  m edical certificate dated  1 6 .0 8 .2 0 0 4  

from  a  N e u ro lo g is t ind icating  th e  p re s e n t physica l a n d /o r  h ea lth  condition  

o f th e  sa id  S a th a s iv a m  A c h a lin g a m  m a rk e d  P 9 A  w h ich  re a d s  a s  fo llo w s :

“Mr. S. Achalingam

To w h o m  it m a y  c o n c e rn

T h is  p a tie n t is s u ffe rin g  from  P a rk in s o n ’s d is e a s e  a n d  . . .  At 

p re s e n t h e  is n o t s u ita b le  fo r tra v e lin g . To re v ie w  in th re e  

m o n th s .”

It is in te res ting  to  n o te  th a t u n d e r th e  h e a d in g  P a rk in s o n ’s an d  D e a th  in 

a  m e d ic a l d e fin ition  of P a rk in s o n ’s d is e a s e  fo u n d  in W ik ip e d ia , th e  fre e  

e n c y c lo p e d ia  h tm  it is s ta te d  a s  fo llo w s .

P a rk in s o n ’s a n d  D e a t h :

W h ile  P a rk in s o n ’s d o e s  n o t b y  itself c a u s e  d e a th , b e c a u s e  th e  d e 

c e a s e  m a y  a ffe c t th e  re s p ira to ry  s y s te m , su ffe re rs  m a y  e v e n tu a lly  c o n 

tra c t p n e u m o n ia  a n d  d ie . S w a llo w in g  d ifficu lties  m a y  le a d  to  asp ira tion  

w h e re  fo od  g o e s  dow n  th e  w in d p ip e . Im m ob ility  m a y  in c re a s e  suscep tib il

ity to  in fection . T h a t  b e in g  s a id , p e o p le  h a v e  lived  2 0 -3 0  y e a rs  w ith  the  

affliction.

I m u s t c o n c e d e  th a t th e  find ing  of th e  le a rn e d  D istric t J u d g e  a s  to  th e  

ev id e n tia ry  v a lu e  of th e  m e d ic a l ce rtific a te  m a rk e d  P 9 A  is co rrec t an d  sh e  

c a n n o t b e  fa u lte d  fo r not a c tin g  on it fo r th e  s im p le  re a s o n  th a t th e  a fo re -
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said medical certificate only certifies that Sathasivam Achalingam is suf
fering from Parkinson’s disease and at present he is not suitable for trav
elling. Condition to be reviewed in three months. Certainly the medical 
certificate does not certify that Sathasivam Achalingam will never be able 
to travel or come to Court after three months or for a long period due to 
sickness. Sarkar’s Code of Civil Procedure 10th Edition 2002 vol. 2 page 
1770 s ta te s:

“When a commission is asked for on the ground of illness the 
court is under an obligation of coming to a definite conclusion 
and recording a finding as to whether the illness is serious 
enough to prevent the witness from attending the court, before 
passing the order”.

Sarala vs Surendra goes on to say at page 1772 :

“Mere age is no sufficient ground (Sirinivasa v. Rangsf3) If sick
ness and infirmity is alleged, its character and gravity have got 
to be assessed. At the same time the importance of having the 
witness before the court and the advantages that would follow 
from examination in court should not be altogether lost sight 
of. (Panchkari v. PanchanarrfA)). When illness is alleged, mere 
certificate of a medical man is not admissible unless proved by 
the evidence of the person giving it. (R  v. Ahiliya.(s)) ”

Civil Procedure in Ceylon by K. D. P. Wickremasinghe at page 191 
says”

‘W here the witness is ill, medical evidence of such fact must be given”.

It is to be seen that the so called medical certificate submitted by the 
plaintiff-petitioner falls far short of the above requirements and the District 
Judge is fully justified in refusing the commission. In the circumstances 
there is no basis to interfere with her finding.
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H o w e v e r  I m u s t s a y  th a t th e  a fo re s a id  m e d ic a l c e rtific a te  is d a te d
1 6 .0 8 .2 0 0 4  a n d  th e  le a rn e d  D istrict J u d g e  h as  m a d e  th e  o rd e r c a n v a s s e d  
in th is  ap p lica tio n  on  3 0 .0 8 .2 0 0 4  c o n s id e rin g  S a th a s iv a m  A c h a lin g a m ’s 
h ea lth  condition  a s  on o r a b o u t A u g u s t 2 0 0 4 . T h is  d o e s  not m e a n  th a t th e  
D istric t C o u rt is p re v e n te d  fro m  e n te rta in in g  a n o th e r a p p lic a tio n  fo r a  
c o m m is s io n  if th e  p la in tiff-p e titio n e r is a b le  to  sa tis fy  C o u rt th e  n e c e s s ity  
fo r th e  is s u e  of a  co m m is s io n . T h is  is w h a t th e  le a rn e d  D istric t J u d g e  
h e rs e lf h as  in d ic a te d  in th e  las t s e n te n c e  of h e r o rd e r w h e n  s h e  sa ys  :

“<i>dS© e®@ {fOdOoseDq g S a W e s  sad®”

I m ig h t a ls o  s a y  th a t it h as  ta k e n  o n e  y e a r  to  d e c id e  th is m a tte r  an d  if 
th is ap p lica tio n  w a s  n o t m a d e  to  th is C o u rt in all p ro b a b ilities  th e  trial 
w ould  h ave  c o m m en ce d  an d  th e  ev idence  of S a th as ivam  A cha lingam  could  
h a v e  b e e n  lead .

In th e  c ircu m stances , I w ou ld  hold th a t th e  re a s o n s  g iven  by th e  lea rn ed  
District J u d g e  for re fus ing  to  issue  a  co m m iss io n  is re a s o n a b le . T h e  ap p li
ca tio n  of th e  p la in tiff-p e titio n er w ill s ta n d  d is m iss ed  w ith  costs  fixed  a t Rs. 

10,000.

W IM ALACHANDRA, J. —  I a g re e .

Application dismissed.


