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Income T ax Ordinance—Proceedings for recovery o f lax—Section SO (J)— Applicability  
to an insolvent assessce.

An nssesseo who is insolvent imd has been adjudicated accordingly i3 no t 
entitled  to  claim th a t no proceedings can he taken against- him for recovery 
of tax  under section SO (1) of tho Incom e Tax Ordinance.

P P E A L , with ap p lication  in  revision, from an order o f  th e  
M a g istra te’s Court, Panadure.

/ / .  W a n ig a ln n g a , w ith J .  B . P .  C a n d a p p a , for the accused appellan t.

A r th u r  K e u n m ia n ,  Crown C ounsel, for th e  respondent.

C ur. a d v . vu lt.

A u g u st 31 , 1955. Sa n s o n i, J .—

T h is  is  an  appeal by a n  assessee w ho  has been sentenced to  s ix  m on th s  
s im p le  im prisonm ent for fa ilin g  to  p a y  a sum  o f R s. 28,6SS , 02 duo as 
in co m e ta x . A s no ap peal lies from  a n  order made b y  a M agistrate  
u n d er  S . 80  (1) o f  tho In com e T a x  Ordinance, an application for rev ision  
w a s a lso  filed. I t  h as b een  urged  for th e  assessee th a t lie  h ad  b een  
a d ju d ica ted  an  in so lven t o n  lo t h  D ecem ber 1954, and therefore th e  
M a g istra te  should  n ot h a v e  m ade t-lio order in  question. T he argum ent  
w a s  th a t  a s  a ll t-lio assets o f  th e  in so lven t were under sequestration  and
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had  v es te d  in  th e  assignee, th e  osscssce w as therefore  n o t in a  p osition  
t o  p a y  th e  ta x . I  w as a lso  referred to  S . 7S  o f  th e  Ordinance w h ich  
p rov id es th a t  ta x  in  default shall be a first ch arge upon  a ll the a sse ts  
o f  a  d efau lter , su b ject to  certain  p rovisos, an d  i t  w a s  su bm itted  th a t  in  
v ie w  o f  th ese  provisions th e  C om m issioner o f  In co m e  T ax  should h a v e  
proved  h is cla im  in  the in so lvency  p roceed in gs. In  such  an  ev en t ho  
w ould  be en titled  to  recover the ta x  due for on e  co m p lete  year o f  a sse ss 
m en t a s  a  first cliarge on the assets , w hile th e  rem ain ing  arrears o f  ta x  
will rank  w ith  th e  other unsecured d eb ts  o f  th e  in so lv en t.

I  h a v e  n o t been referred to  a n y  a u th o r ity  w h ich  suggests th a t an  
assessee  w h o  is an  in so lvent and  lia s  been  ad ju d ica ted  accordingly is  
ex e m p t from  a ction  under S. SO (1) o f  th e  O rdinance. T he procedure 
laid  d o w n  in  th a t  section  m ay be ta k en  by' th e  C om m issioner w henever  
he is  o f  op in ion  th a t recovery o f  ta x  in  d e fa u lt  b y  seizure and sa le  is 
im p racticab le  or inexped ien t, or where th e  fu ll am o u n t o f  the ta x  lia s  
n ot been  recovered  by  seizure and sa le . I n  th e  case o f  an in so lven t  
assessee  it  is  reasonably  certain th a t recovery  o f  ta x  in  default w ould  
bo im p racticab le  : in  view , therefore, o f  th e  fo c t  th a t  the Section  v e s ts  
a  d iscretion  in  th e  Com m issioner, I  can  see  no o b jec tio n  to  such a course  
as is  p rescribed  in  S. SO (1) being tak en  b y  h im  w here th e  assessee is 
in so lven t.

I t  h as been  decided  by M aartcnsz, A . J . ,  in  C o m m iss io n e r  o f  In c o m e  
T a x  v . d e  V os 1 th a t  th e  C om m issioner is n o t  b ou n d  to  follow  any'’ p a rti
cular m eth o d  o f  recovering the ta x  from  th e  d efa u lter . S. 70 (2) provides  
a  m eth o d  o f  recovering ta x  b y  seizure an d  sa le  o f  m ovable p rop erty ';
S . 79  (3) p rovid es a  m ethod o f  recovering  ta x  b y  seizure and sa le  o f  
m ov a b le  an d  im m ovab le property'; S . SI p rov id es a  m ethod  o f  recovering  
ta x  o u t o f  m onies ly in g  in  the hands o f  th ird  p arties  for the uso o f  th e  
d efau lter , h u t  S. S3 m akes it  q u ite  d e a r  th a t  w here the C om m issioner 
is o f  o p in ion  th a t action  under a n y  o f  th e se  p ro v is io n s  has failed or is 
likely' to  fa il to  secure paym ent o f  th e  w hole o f  th e  ta x  due from a n y  
person, h e may' proceed  to recover any' su m  rem ain in g  unpaid by' a n y  
other m eans. T he discretion is h is an d  h e m a y  ex erc ise  it as he chooses.
It fo llow s that, th e  Com m issioner need n o t g o  a g a in st  the property  o f  
the d efa u lter  before lie takes action  under S . SO (I) ,  and that is w hat he  
lias d o n e  in th is case. The application  o f  S . 7$  only' arises in a case where 
th e  C om m issioner seek s to  recover th e  ta x  ou t o f  th e  a sse ts  o f  tho defaulter, 
b u t th a t  is  n o t  th e  case here.

I t  m a y  be u nfortunate that the in so lv en t is  p rev en ted  from paying tho  
ta x  in  d e fa u lt  b y  reason o f  h is a sse ts  h a v in g  v e s te d  in  the assignee, but  
he is in  no w orse p osition  than  a n y  o th er  p erson  in  in so lven t c ircu m 
stan ces u p on  w h o m a  fine has been im posed  b y  a  M agistrate. The appeal 
is  therefore d ism issed  and tho ap p lica tion  for rev ision  is refused.

A p p e a l d ism issed . 
A p p lic a tio n  refused.
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