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in  esta te  p rep o n d era n t— W id o w ’s c la im  pre ferred .
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in  th e  e s ta te  is  sm all.

FPEAL from an order of the D istrict Judge of Colombo.

H. V. P erera, K.C., (w ith  him  N. N adarajah , K .C ., and Chelvanayagarii) ,  
for petitioner, appellant.

E. B. W ickrem anayake  for first respondent.
Cur. adv. vu lt.

K e u n e m a n  J.—  , -

In this case the petitioner, w ho is a son of the deceased intestate, applied  
for letters of adm inistration. This w as opposed by the first respondent, 
w ho is the w idow  of the deceased and the step-m other of the petitioner. 
First respondent claim ed letters for herself. Letters w ere granted to th e , 
first respondent by the D istrict Judge, and the petitioner appeals.

Counsel for the petitioner argues that although under section 523 
of the C ivil Procedure Code “ the claim  of the w idow  shall be preferred,” 
the Court has a discretion to grant adm inistration to another for good ' 
reasons. H e cited  the decision of the Divisional. Court in  S eth u kava lar v . 
A lv a p il la i1, w here it w as held  that “ under ordinary circum stances th e  
w idow  or w idow er is to be preferred, but that the Court has a discretionary

1 36, N . L . S .  281.
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power of preferring another person for good reasons. It is, of course, 
a discretionary power and the Court m ust give its reasons for its preference.

The “ good reasons ” urged by Counsel in this case are as follow s : —
(1) that the petitioner and fiis brother and sister who support him are

entitled to seven-eighth of the estate as against the w idow ’s  
one-eighth. They have, therefore, a preponderant interest in the  
estate. Counsel argues that grant should follow  in te re st;

(2) that there is a dispute betw een the widow, who w as the second w ife
of the deceased, and the children of the first bed . as regards the  
gift by the deceased to the widow  of immovable property three 
days before his death ;

(3) that there had been, drawings on deceased’s bank account before
h is death from  tim e to tim e of large sums amounting in all to  
Rs. 21,000. Counsel suggests that these sums were improperly 
drawn by the widow, w ho has appropriated these sums for 
herself wrongly.

There w as at the start of the inquiry another objection, viz., that the  
w idow  was not in  a position to m anage the business of the deceased. 
This has now ceased to be operative, because the petitioner has taken  
over the business at a valuation.

A s regards the first objection, no doubt the fact that the w idow  has no 
claim  or a very sm all claim  to the estate m ay be one of the grounds which  
th e D istrict Judge m ay take into account in considering the question, 
but I am not satisfied that taken by itself it  is a sufficient ground to 
displace the preference given by law  to her claim  for letters. As regards 
the second .objection, all that need be said is that, in the present state of 
the evidence, m ore particularly in v iew  of the evidence of the Notary, 
w hich has not been controverted in this case, there does not at present 
appear to be any ground for thinking that any genuine dispute can arise 
about the gift, As regards the third objection, here again on the available 
evidence there is no' reason to think that the m oney was not drawn for the 
ordinary purpose of the deceased’s business. But in any event, there is 
nothing to show in this case that the widow either drew or misappropriated 
these amounts.

1 think that the second and third objections amount to nothing more 
than that the petitioner has a nebulous suspicion as to the conduct of the 
widow.

in  m y opinion, there is no ground for holding that the discretion of the 
D istrict Judge has been w rongly exercised. The D istrict Judge has 
w ritten  a careful judgment.

The cases that have been cited to us do not assist us to arrive at a 
different decision. S eth ukavalar v . A lvap illa i (supra) w as a claim  by a 
w idow er for letters. The claim ant has no interest in his w ife ’s property 
under the Thesawalam ai, and had h im self suggested in a letter to the  
D istrict Judge that the proper person to adm inister the estate was the 
father or the brother of the deceased. Further, the claim ant was him self 
aw ay in the Federated M alay States, and had applied for administration  
through his attorney, w ho lived in a district w here the properties were  
not situated. Under these circum stances, the w idow er w as not given  
letters.
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In the G oods of S h irley , deceased  \  w as a case w here th e w idow  had by  
letters through her Solicitor suggested that she w ould not help  th e next-of-  
k in  in any w ay w hatever, unless she w as w ell paid for it herself. B esides, 
she w as going abroad, and in such a w ay  as to prevent her properly  
adm inistering the property. The fact o f her hostility  to the next-of-k in  
w as taken in  account in  passing her over, in favour of one of the n ext-of-  
kin.

In The E state of A lfred  John Paine, d ec ea sed a, w as a case w here th e  
w idow  had previously opposed the intestacy, and put forward a w ill 
w hich  w as held  to  be forged. She had also carried that m atter to th e  
Court of Appeal. Justice Shearm an said that as the w idow  had opposed  
the intestacy and had adverse claim s to the estate, he w ould m ake a 
grant o f adm inistration to the daughter.

The facts in  these cases are very  different to th e facts in  the present case.
I  hold that th e D istrict Judge w as right in  granting letters of adm inistra­

tion to the w idow. The appeal is accordingly dism issed w ith  costs.
H e a r n e  J.—I agree.

A ppea l dism issed.


