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1937 Present: P o y s e r S.P.J, a n d Soertsz J. 

S I N N A P P O O v. T H E I V A N A I et al. 

15—D. C. Jaffna, 7,163. 

Stamp duty—Value of an action—Certificate of decree in appeal—Failure to 
tender correct amount—fatal irregularity—Stamp Ordinance, Schedule 
B, Part II. 
The value of an action for the purpose of fixing the stamp duty on 

the proceedings under Part II., Schedule B, of the Stamp Ordinance is 
determined by the aggregate value of the claim on the date the action 
is filed. 

De Silva v. Lever (28 N. L. R. 435) and Silva v. Fernando (11 N. L. R. 
375) followed. 

Failure to tender the proper amount of stamps for the certificate in 
appeal is a fatal irregularity. 

The defect cannot be cured by tendering the correct amount after 
the time limit. 

Salgado v. Peiris (12 N. L. R. 379) followed. 

PL A I N T I F F filed an action for restorat ion to possess ion of a t e m p l e 
w o r t h Rs. 500. H e w a s ousted from possess ion in S e p t e m b e r 

and h e c la imed damages from the date of ouster at t h e rate of Rs . 10 per 
m e n s e m . T h e act ion w a s filed in N o v e m b e r . 

H. V. Perera ( w i t h h i m V. Manikavasagar), for defendants , appel lants .— 
T h e prayer is for e j ec tment and damages for t w o months . T h e s tamps 
w e r e ca lculated for the Rs . 500 class. . T h e pet i t ion of appeal w a s s t a m p e d 
in that class. Act ions must be classified according to the subject -matter . 
T h e r e m a y b e inc idental matter , but in v a l u i n g o n l y t h e m a i n c la im 
m u s t be t a k e n into account. T h e Courts of Reques t s h a v e jurisdict ion 
w h e r e the subjec t -mat ter is under Rs. 300. A t the s a m e t i m e a c la im 
for damages can b e added to the m a i n action. T h e s tamps too, then , 
m u s t b e according to that class. U n d e r the S t a m p Ordinance, 1909 
(vol . II. at p. 942), act ions in the Distr ict Court are put into different 

classes . 
The amendment , the S t a m p Ordinance, N o . 19 of 1927 (vol. V. p. 233) 

i s immaterial . 
There are some exp lanatory w o r d s w i t h regard to the classification 

for costs in the Civi l Procedure Code, 1889 ; but there are n o n e in t h e 
S t a m p Ordinance. These w o r d s ought to be added to the S t a m p 
Ordinance . 

[POYSER S .P .J .—Has there, been any case before this ?J 

None . T h e pract ice has not b e e n uni form. T h e r e is a s imilar provis ion 
in the Courts Ordinance, 1889, w i t h regard to the' jurisdict ion of t h e 
Courts of Reques t s (Banda v. Menika1). U n l e s s these w o r d s are added, 
t h e r e w i l l b e an anomaly , because a person has to pay less s tamp d u t y 
if h e brings the action immedia te ly . 

[POYSER S.P.J .—Some w o r d s m u s t be read.] 
Y e s . 

(11)19) 21 -V. H. 279 
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[SOEHTSZ J.—The matter w i l l b e doubtful if those w o r d s are not added.] 
Y e s . The sentence is incomplete . There w i l l be an anomaly w i t h 

regard to stamps, and costs unless the same rules are applied. 
N. Nadarajah, CO., for Attorney-General .—For the purposes of s tamp 

d u t y t h e aggregate va lue m u s t be considered. Chapter n. of the S t a m p 
Ordinance, 1909, must be taken w i t h Part II. of Schedule B. The v a l u e 
of the suit is taken into consideration and not one i t em of the claim. 
In India it w a s he ld that the va lue is the aggregate—Court Fees and 
Valuation Acts by Basu, p. 46. 

T h e rates of costs and s tamp duty are different (de Silva v. Lever'). 
F o r the purposes of jurisdiction, debt and damage are taken on the o n e 

h a n d and the t i t le on the other. B u t w h e n both are joined, the aggregate 
m u s t .be taken into account. Banda v. Menika (supra) does not apply 
w h e r e damages are tacked on to land. 

W h e r e petit ions of appeal are under-stamped, the appeals are dismissed. 
[POYSER S.P.J.—What about relief ?] 
It s e e m s to be peremptory. (Hurst v. The Attorney-General2; Salgaio v. 

Peiris3; Attorney-General v. Karunaratne'; James v. Karunaratne'.) I n 
India there is relief under an express section. (R. Subrao v. S. Venkata-
rao°.) S e e sect ion 36 of the S t a m p Ordinance and sect ion.756 of the Civi l 
Procedure Code. 

Rajapakse ( w i t h h i m J. L. M. F e r n a n d o ) , lor plaintiff, respondent, 
re l ied on the argument for the Crown. 

• H. V. Perera, in reply, c ited S i lva v. Fernando \ 

Apri l 23, 1937. POYSER S.P.J.— 

In this appeal the plaintiff c laimed, inter alia to be restored to posses ­
s ion of a t emple and for damages at the rate of Rs . 10 per m e n s e m from 
t h e m o n t h of September , 1934. The plaintiff s tated his interest in t h e 
sa id t e m p l e t c b e w o r t h Rs. 500 and his plaint w a s filed in November , 
1934. 

-The appeal has been l isted for dismissal on the ground that t h e 
pet i t ion of appeal has been s tamped on the basis of a c la im " up to and 
including Rs. 500", viz., that it w a s s t a m p e d . on the assumption that 
the c la im c a m e w i t h i n Schedule B, Part II, Class 1, of the S t a m p 
Ordinance. 

Mr. Perera, w h i l e conceding that the aggregate v a lu e of the c la im i s 
over. Rs. 500, argued that the c la im is real ly only for land of t h e va lue of 
Rs. 500 and the c la im for damages is incidental . In support of that 
argument h e referred to sect ion 77 of Courts Ordinance w h i c h defines 
t h e jurisdict ion of Courts of Reques t s . 

T h e mater ia l parts of that sect ion are as f o l l o w s : — 
" E v e r y Court of Reques t s shal l b e a Court of record and shall h a v e 

original jurisdict ion, and shal l h a v e cognizance of and full p o w e r 
to hear and de termine al l act ions in w h i c h t h e debt, damage, or d e m a n d 

1 (1927) 28 N. L . R. 435. at p . 436. • 1 (1935) 37 N. L . R. 57. 
» (1917) 4 C. W. R. 265. - 8 (1935) 37 N. L . R . 154. 
3 (1909) 12 N. L. R. 379. 8 A . I. R. (1918) P. C. 188. 

• (1908) 11 N. L. R. 375. 
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shal l no t e x c e e d three h u n d r e d rupees , and in w h i c h t h e par ty or 
part ies defendant shal l b e res ident w i t h i n the jurisdict ion of s u c h 
Court, or in w h i c h the c a u s e of act ion shal l h a v e ar isen w i t h i n s u c h 
jurisdict ion, and al l h y p o t h e c a r y act ions in w h i c h t h e a m o u n t c la imed 
shal l not e x c e e d three h u n d r e d rupees , and t h e land h y p o t h e c a t e d or 
a n y part thereof is s i tuated w i t h i n t h e jurisdict ion of s u c h Court , 
a n d also al l act ions in w h i c h t h e t i t le to , interest in, o f r ight to t h e 
possess ion of a n y l a n d shal l b e i n dispute , and all act ions for t h e 
part i t ion or sa le of land, prov ided that the v a l u e of t h e l a n d or t h e 
particular share, r ight or interest in d i spute or to b e part i t ioned or 
sold shal l not e x c e e d three hundred rupees and the same or any part 
thereof i s s i tuated w i t h i n the jurisdict ion of such Court . . . ." 

That sect ion has been judic ia l ly interpreted b y a F u l l B e n c h i n the 
c a s e of Banda v. Mentha1 and it w a s h e l d that " t h e tes t of jurisdict ion 
i n a land case is the v a l u e of t h e land or interes t in d ispute irrespect ive 
o f any damage or other relief c la imed in the cause of act ion. A n y c la im 
for damages is on ly inc idental and subsidiary, and does not affect the 
ques t ion of jur isdict ion of t h e Court. W h e r e the act ion i n v o l v e s a m e r e 
m o n e y c la im such as an act ion sounding i n d a m a g e s only , t h e cont inuing 
d a m a g e s are not incidental b u t are part of the cause of act ion and must 
b e reckoned in de termin ing t h e m o n e t a r y jurisdict ion of the Court" . 

Ber tram C.J. s ta ted i n t h e course of h i s j u d g m e n t " i t i s n o doubt a 
s ingular resul t that it should b e poss ib le to br ing in conjunct ion a c la im 
t o land w o r t h Rs . 300, and a further inc identa l m o n e t a r y c la im t o t h e 
s a m e a m o u n t but there i s no th ing i n t h e sect ion t o p r e v e n t such c la ims 
f r o m be ing c o m b i n e d " . 

I do not h o w e v e r consider that th i s dec i s ion affects the present case , 
for t" • sec t ion in quest ion g ive s t h e Court of R e q u e s t s specific jurisdict ion 
in cases w h e r e t h e v a l u e of the land in d i spute does not e x c e e d Rs. 300 

- a n d does not e x c l u d e such cases w h e r e there is an inc identa l c la im for 
damages . 

There are no explanatory w o r d s i n the S t a m p Ordinance in regard to 
P a r t II. as in the Civi l Procedure Code, S c h e d u l e III., w h i c h dea ls w i t h 
costs . 

T h e pract ice i n s imi lar cases i s s ta ted to h a v e var ied , s o m e proctors 
s tamping d o c u m e n t s according to t h e v a l u e of t h e l a n d o n l y and o thers 
aggregat ing the v a l u e of t h e land a n d d a m a g e s c la imed. 

Of the authori t ies that w e r e c i t ed t h e f o l l o w i n g are t h e most in point, 
(de Silva v. Lever "), in w h i c h S c h n e i d e r J. h e l d " T h e rates or sca les of 

cos ts and charges i n S c h e d u l e HI . of t h e Civ i l P r o c e d u r e Code, and t h e 
tab les conta in ing t h e dut i e s on l a w proceed ings in S c h e d u l e B of t h e 
S t a m p Ordinance, N o . 22 of 1909, w h i c h is t h e Ordinance n o w in- force 
are n o t based u p o n identical mon e t ar y l imi t s . One c o m m o n e l e m e n t 
t h e r e i s , that is , t h a t t h e ' d i v i s i o n b e t w e e n c lass and c lass in both 
e n a c t m e n t s turns u p o n a m o n e t a r y l imit , b u t the classification of t h e 
l i m i t s are dif ferent' . T h e S t a m p Ordinance is s i l ent as to w h a t t h e s u m 
of m o n e y m e n t i o n e d at the head of each c lass represents . O b v i o u s l y 
i t refers to the s a m e th ing as the Civ i l Procedure Code does. T h e Civ i l 

» (1919) 21 N. L. R. 279. * (1927) 2S -V. / , . 7?. 4SS. 
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1 (190S) 11 X. L. if. 375. 
(1909) 12 X. L. if. 379. 

* (1917) 4 Or.!/. Weekly Rep. 265. 
4 1. C. A. C. 151. 

Procedure Code (Schedule III.) says that the s u m is t h e v a l ue of ' t h e 
cause of action t i t le to land or proper ty ' or of the ' estate or subject-
matter of the act ion' . Costs do not mean s tamp duty alone ". 

I n Silva v. Fernando \ W e n d t J. held , " In the absence of such s tatement 
I think w e ought to appraise the " subject -matter" , mean ing thereby 
the th ing (whether land, chattel , money , or interest in one of these, 
or r ight or status) w h i c h t h e Court in deciding the action h a s to deter­
mine the ownership of, not mere ly ' re l ie f ' in the sense of that wh ich 
t h e plaint express ly asks for and the decree express ly grants. If there­
fore, plaintiff says defendant trespassed on h i s land, and removed part 
of that land, to wi t , p lumbago worth Rs. 10 and prays for judgment 
for the Rs. 10, and defendant says the land is his own, but the Court 
finds'plaintiff is the owner and g ives h im judgment for Rs. 10, in that 
case the subject-matter dealt w i th by the Court is not the Rs. 10 only 
but the land in addition, and if plaintiff has reason to suppose that de fen­
dant's act w a s done in assertion of a c la im to the land h e ought to 
h a v e s tamped his plaint according to the aggregate of the v a l ue of the 
land and of the p lumbago. 

These cases certainly support the argument on behalf of the Attorney-
. General and the respondent that y o u cannot read into the Stamp 
Ordinance provis ions contained in the Civil Procedure Code or the Courts 
Ordinance, and I am of the opinion that in the absence of any explanatory 
w o r d s in the S t amp Ordinance the words " up to and including Rs. 500 " 
m u s t mean the aggregate va lue of the c la im, and if that is so, the conten­
t ion of the At torney-Genera l and respondent must succeed. 

There is one further point, viz., w h e t h e r this appeal must be dismissed 
or whether the defect can now be cured. There seems no doubt that the 
Court must dismiss the appeal and this point is sett led by authority. 
In this connect ion I wou ld refer to t w o cases, viz., Salgado v. PeiriS', 
a Ful l B e n c h case, in wh ich it w a s he ld a petit ion of appeal in insolvency 
cases must bear a s tamp of Rs . 2.50 at the t ime it is presented to the 
Court. The Court has no power to al low it to be stamped after the 
t ime for appeal ing has expired. In the course of the. judgment of 
Hutchinson C.J. at page 380 of the fo l lowing passage occurs " In m y 
opinion the effect of the S t amp Ordinance is that a pet i t ion of appeal in 
inso lvency cases must bear a s tamp of Rs. 2.50 and that the Court has 
n o power to a l low it to be s tamped after t ime for appealing has expired ". 

T h e other case is Hurst & Another v. The Attorney-General3 in w h i c h 
Ennis J. he ld at page 265—" Object ion has been taken that the petit ion 
of appeal in this case is not correctly s tamped. It is s tamped wi th 
s tamps to the va lue of Rs. 101 instead of Rs. 107. This appears to be 
correct, and, on the authority of the cases of Sinnatamby v. Thangamma ' 
and Salgado v. Peiris (supra) the appeal must be dismissed w i t h costs. 
I w o u l d add that sect ion 36 of the S t a m p Ordinance prohibits the Court 
from acting upon the instrument and there is no proviso or any provision 
in the S tam p Ordinance a l lowing the defect to be cured other than poss ibly 
section 43 ". 

For the 'above reasons this appeal must be dismissed w i t h costs. 
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There w e r e t w o other appeals , viz. , 251, D . C. Kurunega la , N o . 13,943 
and 77, D . C. Galle , No . 35,107 in w h i c h e x a c t l y t h e s a m e point arose 
and it w a s conceded by Counsel appearing in these cases that t h e aggregate 
c la ims as i n this case, e x c e e d e d Rs . 500 a n d that those cases shou ld b e 
decided by the decis ion in this case. Consequent ly those appeals a l s o 
w i l l b e d ismissed w i t h costs. 

SOERTSZ J.—I agree. 
[It w a s later brought to t h e not ice of the Court that the pet i t ions of 

appeal in 15 D. C. Jaffna and S. C. 77, D. C. Galle, w e r e correct ly 
s tamped according to Par t II. of S c h e d u l e B of the S t a m p Ordinance , 
as amended b y Ordinance N o . 19 of 1927. T h e cases w e r e l i s ted aga in 
for argument . ] 

H. V. Perera, K.C. ( w i t h h i m H. W. Th'ambiah), for de fendants 
appel lants in S. C. 15.—Damages accrued are Rs. 30. The c la im is for 
Rs . 530. T h e pet i t ion of appeal and t h e certificate i n appeal c o m e 
under the Distr ict Court proceedings . B y the a m e n d m e n t of 1927, c lass I 
is deleted. Class 2 is m a d e class I w i t h a n upper l imi t of Rs . 1,000. 
H e n c e the s tamp fees for the pet i t ion of appeal and the certificate are 
correct. 

T h e judgment of the S u p r e m e Court appears in the S u p r e m e Court 
proceedings . T h e old classification remains but t h e head ings of t h e 
var ious classes are changed so as to m a k e t h e m m u t u a l l y e x c l u s i v e . 
The s tamp fee paid is Rs. 3 but s ince the va lue of the act ion is Rs . 530, 
a f e e of Rs . 6 ought to h a v e been paid. 

E. A. L. Wijeyewardene, S.-G. ( w i t h h im H. H. Basnayake, C.C.), a s 
amicus curiae s ta ted the facts . 

P . A. Senaratne (L. A. Rajapakse w i t h h i m ) , w a s not cal led upon. 
H v . Perera, K.C. ( w i t h h i m P. A. Senaratne) j for plaintiff, appel lant 

in S. C. 77, D. C. Galle , 35,107.—The v a l u e of the s u b j e c t : m a t t e r i s 
Rs. 2,500. The plaintiff c la imed d a m a g e s at the rate of Rs. 15 per m e n s e m 
from the date of the plaint. For the pet i t ion of appeal and the cert i f icate 
in appeal, the appel lant has paid Rs. 12 and for the j u d g m e n t of t h e 
S u p r e m e Court Rs . 15. T h e s tamp dut ies h a d b e e n paid correct ly . 

E. A. L. Wijeyewardene, S.-G. ( w i t h h i m H. Basnayake, C . C . ) , a s 
amicus curiae.—The pla int w a s dated . J u l y 22, 1936, but it w a s filed 
on J u l y 23, 1936. W h e n h e c a m e into Court, s o m e d a m a g e s h a d accrued. 
D a t e of filing is the da te of act ion. 

E.~ B. Wickremenayake ( w i t h h i m N. E. Weerasobriya), for- the 
defendants , respondent , h a d n o object ion for the case to b e l i s ted f o r 
argument . 

H. V. Perera, K.C. (with him C. Seneviratne), for de fendants , 
appel lant , in S. C. 215, D . C. Kurunega la , 13,943.—There is a def ic iency 
in the s tamp fees . 

E. A. L. Wijeyewardene, S.-G. ( w i t h h i m H. H. Basnayake, C.C.) , a s 
amicus curiae.—The deficiency h a d b e e n tendered after the a p p e a l a b l e 
time.. 

Croos Da Brera ( w i t h h i m Corea), for plaintiff, respondent , w a s n o t . 
ca l led upon. 



1 2 6 Sithayamma v. Sinniah. 
S e p t e m b e r 2 8 , 1 9 3 7 . POYSER J . — 

Several w e e k s after- our judgment had been pronounced in this case, 
i t w a s brought to our notice that the S t a m p Ordinance had b e e n amended 
in regard to duties on l a w proceedings by Ordinance No . 1 9 of 1 9 2 7 . 
T h e argument had proceeded o n the basis that the dutips in t h e Ordinance 
of 1 9 0 9 applied. Counsel state that they w e r e not aware of the amend­
m e n t s effected in 1 9 2 7 and our recol lect ion did not serve u s o n th i s 
point. T h e result of the amendments n o w brought to our notice is t o 
s h o w that the pet i t ion of appeal and t h e certificate in appeal h a d b e e n 
provided w i t h sufficient s tamps, but the s tamps supplied for the judg­
m e n t of t h e S u p r e m e Court w e r e insufficient. There is a deficiency of 
three rupees. 

The order dismiss ing the appeal, therefore, stands, and so does the 
principle enunciated in our judgment in regard to the assessment of the 
v a l u e of a c laim m a d e in a case for the purpose of fixing t h e correct 
s t a m p duty. 

T w o other cases, in w h i c h the same quest ion arose; w e r e disposed of 
b y u s in accordance w i t h the principle stated b y u s in this case. T h e s e 
cases w e r e — ( 1 ) S. C. No . 7 7 — D . C. Galle , No. 3 5 , 1 0 7 and ( 2 ) S. C. 2 5 1 — 
D . C. Kurunegala , No. 1 3 , 9 4 3 . 

In v i e w of the a m e n d m e n t s referred to above, the former of these cases 
w a s w r o n g l y dismissed. The proceedings appear to have b e e n duly 
s tamped. W e therefore direct that this case be l isted for argument in 
d u e course. It is not necessary that it should b e l i s ted before us . 

I n regard to t h e latter case, t h e order of dismissal stands, for a l though 
t h e pet i t ion of appeal has been s tamped in accordance w i t h the amended 
s c h e d u l e of t h e S t a m p Ordinance, the s tamps for the certificate in appeal 
and for the Supreme Court judgment are insufficient. 

SOERTSZ J . — I agree. 


