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Present: L a s c e l l e s C J . a n d W o o d B e n t o n J . 1913. 

O M E B v. F E B N A N D O , et al. 

196—D. G. Golomho, 31,171. 

Seizure of judgment-debtor's property after death of debtor—Legal repre­
sentative not made respondent to application for writ—Seizure and 
sale void—Civil Procedure Code, s. 341. 
J i a decree-holder wishes t o execute his decree against property 

which belonged to a deceased judgment-debtor, he m u s t apply 
t o the Court t o execute the decree against the legal representative 
under section 3 4 1 of the Civil Procedure Code. 

Where a t the date of the seizure the judgment-debtor was dead, 
and the legal representative was n o t made a respondent t o the 
application for writ , the sale was held t o be a nul l i ty . 

LASCELLES C.J.—-The crucial question is whether the sale was a 
nul l i ty—a sale which the Court had n o jurisdiction t o make , or 
whether, on the other hand, i t was merely irregular, so that the 
provisions of the Code wi th regard t o irregularities in sales are 
applicable. I t would appear that if the failure t o apply under 
section 3 4 1 is n o more than an irregularity, the present order 
cannot s tand in t h e absence of evidence of substantial injury t o 
the execution-debtor's estate . If, however, the seizure amounted 
in. law t o a null i ty , the property in quest ion w a s never brought 
within the custody of the Court, and the subsequent sale w a s 
consequently vo id . 

r i.YfcLfc1 fac t s are s e t o u t in t h e j u d g m e n t . 

23. W. Jayewardene (w i th h i m Zoysa), for t h e plaintiff, a p p e l l a n t . — 
T h e respondents did not apply t o t h e Court t o h a v e t h e sa le s e t as ide . 
T h e order i s therefore, bad . 

* 8. C. Min., May 30, 1898. 
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*M8. T h e sale w a s confirmed wi thout object ion; it is too la te t o take 
Omer e. steps, in th i s case t o h a v e t h e sale s e t aside. Moreover, a mere 

Fernando irregularity i s no t a ground for se t t ing aside a sale (St'l»a v. Diets 
. [ W o o d B e n t o n J . — S e c t i o n 282 , Civil Procedure Code, deals only 
w i t h irregularities in publishing and conducting t h e sale . There is 
n o quest ion of any irregularity here. The sale i s a nu l l i ty . ] 

A separate act ion should be brought t o get t h e sale s e t aside. 
Once a Court has entered a decree, i t i s w i th in t h e jurisdiction of 

t h e Court t o execute t h e decree . Sect ion 341 does no t say t h a t 
after t h e d e a t h of the judgment-debtor n o writ can b e executed 
against h i s es ta te . I n th i s case t h e judgment-debtor died after t h e 
writ w a s i ssued. The dea th of a debtor after t h e i ssue of writ i s 
not an irregularity wh ich would v i t iate t h e sale . Counsel cited 
Malkarjun v. Narpari2 Sheo Brasad v. Hira Lai.3 

Bartholomeu8Z, for the subst i tuted defendants , respondents .—The 
point whether the sale w a s bad w as raised as an i s sue in the lower 
Court, and i t . i s too la te to object t o t h a t issue in this Court. A 
separate act ion for hav ing t h e sale se t aside would not h e (Perera v. 
Abeyratna et al.*) 

T h e I n d i a n cases c i ted are n o authority for holding that a seizure 
after the dea th of t h e judgment-debtor is val id. T h e y only hold 
that the death of the judgment-debtor after the a t tachment does 
not v i t ia te t h e sale . 

Cur. adv. vv.lt. 

February 6, 1913. LASCELLES C . J . — 

. Th i s is an appeal from an order of the Distr ict J u d g e set t ing aside 
a judicial sale in t h e fol lowing c ircumstances . A writ w a s re-issued 
t o recover t h e balance of the judgment debt , and on August 12, 
1911, a land cal led H i t i n a w a t t a w a s se ized, but before the date of 
the seizure, the judgment-debtor died. A sale wa s held on March 30 , 
1912, and confirmed o n J u n e 10, presumably in ignorance of the death 
of the execut ion-debtor . On J u n e 2 1 , on the mot ion of t h e plaintiff's 
proctor, the administratrix and administrator of t h e judgment -
debtor's e s t a t e were subst i tuted o n t h e record as defendants . 

On A u g u s t 2 the judgment-creditor's proctor m o v e d t o draw 
from the m o n e y in Court t h e balance d u e t o his c l ient . T h e subst i ­
t u t e d de fendants were not iced , and also t h e purchaser, and t h e 
former s h o w e d c a u s e against t h e judgment-creditor's mot ion . T h e 
learned Distr ict J u d g e he ld t h a t t h e seizure and sale were bad, 
i n a s m u c h as t h e y took place after t h e dea th of t h e defendant , and 
whi le there w a s n o o n e o n t h e record representing t h e e s t a t e of t h e 
deceased defendant . T h e sale w a s accordingly s e t .aside, and t h e 
a m o u n t of t h e purchase m o n e y in Court directed t o b e returned t o 
t h e purchaser. 

» (1910)18 N. L. R. 125. » I. L. R. 12 All. 441. 
2 I. L. R. 26 Bom. 887. « (1912) 15 N. L. R. 414. 
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On appeal i t w a s contended t h a t t h e order s e t t ing as ide t h e sa le 
w a s bad , i n a s m u c h as i t w a s n o t m a d e o n any appl icat ion for t h a t 
purpose , and a lso o n t h e ground t h a t a judicial sa le c a n n o t b e s e t 
as ide on t h e ground of irregularity, h o w e v e r mater ia l , u n l e s s i t i s 
s h o w n that t h e appl icant h a s sus ta ined subs tant ia l injury . 

•With regard t o t h e first point , i t appears t h a t w h e n t h e s u b s t i t u t e d 
de fendants appeared t o s h o w c a u s e aga ins t t h e w i thdrawal of t h e 
m o n e y depos i ted in Court , t h e y specif ical ly raised t h e c o n t e n t i o n 
t h a t the sale w a s bad, a n d in effect appl ied t h a t i t should b e s e t 
as ide . I n v i e w of t h e a t t i tude of t h e s u b s t i t u t e d de fendants , I a m 
not d isposed t o a t t a c h m u c h w e i g h t t o t h e object ion t h a t t h e sa l e 
w a s s e t aside w i t h o u t formal appl icat ion o n t h a t 'behalf . N e i t h e r 
do I th ink t h a t i t can b e c o n t e n d e d t h a t t h e sa l e could not h a v e 
b e e n se t as ide w i t h o u t ins t i tu t ing a n actiom for t h e purpose . 

T h e quest ion arising b e t w e e n t h e part ies w a s for all pract ical 
purposes sufficiently formula ted; i t w a s a q u e s t i o n "re la t ing t o t h e 
execut ion of t h e d e c r e e , " and as s u c h properly de terminab le under 
sec t ion 3 4 4 of t h e Civil Procedure Code b y t h e Court e x e c u t i n g t h e 
decree , and not b y separate act ion . 

T h e decis ion of t h e Pr ivy Counci l in Malkarjun v. Narpari 1 

throws m u c h l ight o n t h e principles w h i c h are appl icable t o difficulties 
of th i s nature . T h e crucial ques t ion is w h e t h e r t h e sa le w a s a 
n u l l i t y — a sale w h i c h t h e Court h a d n o jurisdict ion t o m a k e , or 
whether , on t h e other hand , i t w a s m e r e l y irregular, s o t h a t t h e 
provis ions of t h e Code w i t h regard t o irregularit ies in sa l e s a re 
applicable . I t wou ld appear t h a t if t h e fa i lure t o app ly u n d e r 
sect ion 3 4 1 i s n o m o r e t h a n a n irregularity, t h e present order 
cannot stand, in t h e absence of ev idence of substant ia l injury t o t h e 
execut ion-debtor ' s e s ta te . If, however , t h e se izure a m o u n t e d in l a w 
t o a nul l i ty , t h e property in ques t ion w a s n e v e r brought w i t h i n t h e 
cus tody of t h e Court, and t h e subsequent , sa le w a s c o n s e q u e n t l y 
void . 

T h e answer t o th i s ques t ion appears t o m e t o turn o n t h e c o n ­
s truct ion of sec t ion 3 4 1 of t h e Civil Procedure Code . T h e m e a n i n g 
of th i s sect ion , as I unders tand i t , i s t h a t if t h e decree holder 
w i s h e s t o e x e c u t e h i s decree aga ins t property w h i c h be longed 
t o h i s judgment-debtor i n h i s l i f e t ime , and w h i c h d e v o l v e d on h i s 
representat ive at his d e a t h , h e can do s o on ly in t h e w a y ind ica ted 
b y t h e Code, n a m e l y , b y apply ing t o t h e Court t o e x e c u t e t h e d e c r e e 
against t h e legal representat ive . T h e principle appears t o b e c lear . 
O n t h e d e a t h of t h e judgment -debtor , t h e dominium v e s t s in h i s 
l ega l representat ive . T h e legal representat ive c a n n o t b e b o u n d b y 
proceedings to -which h e is n o t a party . 

I t h a s b e e n he ld in Ind ia (vide Sheo Brasad v. fflra Lai 2) t h a t t h e 
corresponding I n d i a n sec t ion (section: 234) appl ies o n l y t o c a s e s 
w h e r e , a t t h e dea th of, t h e judgment -debtor , t h e property w a s n o t 

1 1 . l i . JJ. 26 Bom. 837. 2 I. L. B. 12 All. 441. 
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Appeal dismissed. 

under a t t a c h m e n t . I t w a s considered t h a t property under attach­
m e n t muBt be considered as in t h e custody of t h e law, and t h a t 
execut ion could i s sue against s u c h property, notwi ths tanding t h e 
d e a t h of t h e judgment-debtor after a t tachment . B u t t h i s dec is ion 
is n o authority for the proposit ion that a val id seizure can be effected 
after t h e d e a t h of t h e judgment-debtor, and at a t i m e w h e n no 
defendant is on t h e record, w h e n t h e not i ce of se izure required b y 
sec t ion 287 a m o u n t s t o a not ice of prohibition addressed t o one 
w h o w a s n o longer l iv ing. 

I th ink i t i s clear t h a t , where t h e property h a s n o t b e e n se ized 
before t h e dea th of t h e judgment-debtor , t h e legal representat ives 
of t h e judgment-debtor are not bound by t h e sale . I t i s n o answer 
t h a t t h e sa le in t h i s c a s e w a s confirmed b y t h e Court, i n a s m u c h a s 
t h e property in quest ion w a s never brought wi th in the jurisdiction 
of t h e Court b y m e a n s of a lawful seizure, and t h e order confirming 
t h e sa l e w a s m a d e under t h e m i s t a k e n belief t h a t t h e Court had 
jurisdiction, wh ich it in fact had not , to confirm the sale . I n m y 
opinion t h e learned Distr ict J u d g e h a s c o m e t o a correct conclusion, 
and I wou ld d ismiss t h e appeal w i t h costs . 

WOOD RENTON J . — I ent ire ly agree. 


