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1955 P r e s e n t : GraHaen, J., and Fernando, J.

M A R IY A  UM M A, A ppellant, and. T H E  O R IE N T A L  G O V E R N M E N T  
S E C U R IT Y  L IF E  A SSU R A N C E  CO., L T D ., R osponclcnt

.S'. C . 27S— D . C . C olom bo, 2 3 ,6 0 0

Insurance—Contract of life insurance— Repudiation, of liability by insurer—Vagueness 
of allegations against deceased insured—Framing of issues —Duty of Court 
to clarify issues—Civil Procedure Code, ss. 77, 116—Proposal Form—Questions 
appearing therein—Truth of answers—Tests to ascertain it.

(i) Tho insurer in u contract of life insiu'unco, on being sued for Ilia recovery 
of Ks. 30,000 duo trader tho policy of insurance, filed answer repudiating lia­
bility in general terms alleging tha t tho insured had  w ithheld m aterial infor­
mation concerning the s ta te  of his health. A lthough th e  answer was defective 
for want of precise information as to  tho grounds on which liability was repu­
diated, it was not returned for amendment under Section 77 of tho Civil P ro ­
cedure Code. At tho same time, tho plaintiff, who was tho adm inistratrix  of 
tho estate o f tho deceased insured, failedto servo interrogatories on tho insurer 
for tho purposo of obtaining clarification of the allegations made against 
tho deceased.

Held, th a t in tho circumstances Section 146 of tho Civil Procedure Codo 
imposed a  special du ty  on tho Judge himself to  order tho defehee to  furnish 
full particulars of its grounds for avoiding liability, an d  tho issues for adjudica­
tion should only liavo been framed after tho Judge had ascertained for him self 
“ tho propositions of fact or of law ” upon which tho parties were a t variance.

(ii) In  tho absence of provision to  tho con trary  expressed in tho clearest 
possible terms, a  person making a  proposal for life insurance is entitled  to  
assume th a t insurance Companies do not require inform ation frivolously or 
through pure inquisitiveness on m atters which have no conceivable relevancy 
to  tho risk which they are invited to undertake. Therefore, in  a  country  like 
Ceylon wliero perfectly healthy persons occasionally “  suffer ” from slight 
indispositions of brief duration, loosely described as  “ influenza ”, an applicant 
for insurance cannot be deemed to have given im truo or incorrect information 
if, although he had once had a mild attack  of ” influenza ” which was speedily 
cured by a  few doses of mixture, lie answered in the  negativo the following 
questions addressed to him in the proposal form :—

“ 1. H ave you ever suffered from any of the following ailments—typhoid, 
influenza, filariasis, elephantiasis of leg or scrotum , kala-azar, blackw ater 
or any  o ther fever ?

2. Havo you within the past five years consulted any  medical m an for any 
ailment, no t necessarily confining you to  your house ? I f  so, gi%re details 
and stato  names and addresses of medical m en consulted. ”

I f  the words of a  question appearing in tho proposal form are ambiguous, 
they m ust be construed contra proferentes and in favour of the assured.

(iii) One ground' on which the insurance Company repudiated liability on 
tho policy was th a t tho insured had given untruo and  incorrect answers to  the 
printed questions in tho proposal form when thoso answers would form  tho 
“  basis of tho contract ” , The printed questions were, however, addressed
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lo  tho deceased .in the English language which he could not uiulcrstmul. They 
Mere interpreted by tho Company’s agent in Maluyulnm, and t he answers given 
in Itfnlayalam were then translated into English by tho Company's agent.

■Meld, th a t in tho circumstances the Company could no t succeed without 
proof th a t the questions and the impugned answers were correctly interpreted 
and recorded by tho Company’s agent.

A  '/" A P P E A L  from  a judgm ent o f the District- Court., Colom bo.

C . T h iu g a lin y a m , Q .C ., w ith A'. K a d a ra sa , .S'. S h a rn n ia n d u  and
T . P a ra lh a lin g a m , for th e  plaintiff appellant..

I I ..  Y . P e re ra , Q .C ., w ith  /S’. N m k su it, Q .C ., S .  J . K n d iry itm u r  and
J .  de S a ra m , for th e  defendant respondent.

C u r. ado. v id t.

A ugu st 3, 1955. Gkatiaex, J .— •

Tho ad m in istra trix  o f  the estate o f K . A ham ed sued  the defendant 
C om pany, -whose h ead  office is in Bom bay, for the recovery o f Its. 30,000 
under a p o licy  o f  insurance payable on his death.

On 30 th  N ovem b er 1947 the deceased, w ho w as th e  proprietor o f  
P i I a  wo os H o te l, had  subm itted  to  the Company’s branch office in  Colombo 
a proposal (D l)  for th e  insurance o f  his life. T h e  business was introduced  
to  th e  C om pany’s  Inspector Sivasubram aniam  b y  a canvassing agent 
N air w ho gave ev idence a t the trial in support o f  tire p la in tiff’s claim. 
T he p rin ted  proposal form, drafted by the C om pany in  the English  
language, con ta in ed  a num ber o f  questions which th e  applicant for 
insurance w as required  to answer “ fu lly  and d istin c tly  in  his own h and ­
w riting A  sim ilar requirement- appears w ith regard to  the questions 
in  t h e . “ P erson a l S ta te m e n t” which w as to  be answ ered before his 
exam in ation  b y  a  M edical R eferee nom inated b y  tho  C om pany..

-The deceased" c-ould sign his nam e in  E nglish, b u t was" otherw ise illi­
terate in  th a t  language'. Tho questions in  th e  proposal form  and the  
P ersonal S ta tem en t wore therefore interpreted to  h im  in  Malaj*alam bj- 
Sivasub ram aniam  w ho also translated his answ ers in to  E nglish. A t  
th e  fo o t o f  th e  proposal form is a declaration p rin ted  in  E nglish and  
signed  b y  h im  in  b o th  languages purporting in te r  a lia  to  agree that- h is  
sta tem e n ts  i.n th e . docum ents “ shall be .the basis o f  th e . contract ” . A  
further-declaration , -also printed  in  English in som ew hat different term s, 
w as signed  b y  h im  in  both languages in the presence o f  the M odical 
R eferee, D r. S ivapragasam , after the m edical exam in ation .
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D r. S ivapragasam ’s  report P 4  pronounced th a t, a fter  a  d eta iled  m ed ica l 
exam ination, ho considered  tho deceased  a  “ first c la ss  life  ” , th a t  is  to  
say, “ a life  in  p erfect h ea lth  and  o f  sou nd  co n stitu tio n  w ith  g o o d  p er­
sonal and fam ily  h isto ry  an d  w ith  prospects o f  lo n g e v ity  a s  g o o d  a s th o se  
o f hea lthy  persons gen era lly  o f  the sam e age T ho C om p an y  a ccep ted  
tho proposal on  th e  lo t h  D ecem ber 1047 an d  th e  term s o f  th e  contract- 
arc contained in  tho  p o licy  dated  12th  J a n u a ry  104S. T here is  no  
evidence as to  w hen  th e  p o licy  was forw arded to  th e  d eceased .

T he deceased d ied  a t Cannanorc in South  In d ia  on  2 1 st  M arch 194S, 
and paym ent under th e  p o licy  w as claim ed sh o rtly 'a fterw a rd s on  b eh a lf  
o f his estate. Oil S th  A u gu st 1950, i.e ., m ore th a n  tw o  years la ter , 
the C om pany repu d iated  liab ility  on  the grounds sp ec ified  in  its  le tter  
P 2. I t  w as a lleged , in te r  a l ia .  (1) th a t th e  d ecea sed  h a d  “ w ith h eld  
m aterial in form ation  a t  the tim e o f  effectin g  th e  a s s u r a n c e ” an d  (2) 
th a t the C om pany had  ‘' ind isputab le proof to  sh ow  th a t  th o  d eceased  
had  for som e m on th s before he su b m itted  th e  p roposal a n d  ev e n  t ill th e  
dato o f  issue o f  th e  A ccep tan ce L etter been suffering from  h eart trou ble  
and  its  com plications an d  th a t he had  also been  su ffering  from  p ile s  and  
hernia ” , U p on  receip t o f  th is letter, th e  p la in tiff in s t itu te d  th e  presen t  
action  in  O ctober 1950.

Paragraph 6 o f  th e  C om pany’s answer is to  the fo llow in g  e f f e c t :—

“ G. T he d efen d an t C om pany sta te s  th a t  a fter  th e  d ea th  o f  th e  
said K alingal A liam cd  deceased, i t  w as d iscovered  th a t  h e  h ad  fa iled  
to disclose fa cts  regarding the s ta te  o f  his h ea lth  a n d /o r  a b o u t a ilm en ts  
which he h a d  been  suffering from  a t or a b o u t th e  elate o f  th e  sa id  
Personal S ta tem en t and  o f  the proposal for in surance, a t  or a b o u t the  
date o f  the le tter  o f  accep tance or a t  or ab ou t th e  d a te  o f  issue o f  the  
P olicy  o f  A ssurance, and  th a t th e  deceased  h a d  e ith er  frau d u len tly  
or w ilfu lly  g iv en  fa lse answ ers or in form ation  in  th e  sa id  P ersona l 
S tatem en t an d /or  P rop osa l for A ssurance in  regard to  h is  h ea lth  or 
ailm ents or h ad  eith er fraudu len tly  or w ilfu lly  con cea led  or w ithh eld  
material in form ation  from  the defendant. C om p any  in regard to  his 
health or a ilm en ts. T he defendant C om pany therefore avers th a t  
(he. said  p o licy  o f  insurance effected  thereunder ceased  a n d  d eterm ined  
and all m onies p a id  thereunder have becom e fo rfe ited  to  th e  d efen d an t  
Com pany and  th e  d efendant C om pany is under no  lia b ility  w hatsoever  
to  p ay  the su m  o f  K s. 30 ,000 or an y  sum  w h atsoever . ”

These a llegations (so C ounsel appearing for tho C om pany in form ed  us 
during the argum ent) were later s ligh tly  m odified  to  tho  c x te iit  th a t  the  
C om pany d id  n o t consider it  necessary to  pursue th e  earlier  im p u ta tion  
o f  an  express fraud. T he m odified grounds o f  rep u d ia tion  aro s e t  ou t  
in  issues 3 an d  4  w hich  (as am ended during th e  tria l) read  a s fo llow s :—

“  3. H a d  th e  deceased  failed  to d isclose fa c ts  regard ing tho  s ta te  
o f h is h ealth  an d /or  ab out the ailm ents th a t  h e h a d  been  suffering
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from  on or about th e  date o f  th e  personal statem ent D l ,  or d a te  o f  
proposal, acceptance o f  th e  proposal or date o f  issue o f  tho  p o licy  o f  
In su r a n c e?

4 . H ad  the deceased g iven  untrue or incorrect answers an d  in form a­
tion  in the personal sta tem en t and  proposal for insurance in  regard  
to  a n y  one or more o f  flic fo llow ing p articu lars:—

(n) D ate o f birth and age— Cage 3 o f  pago 1 o f D l.

(6) In regard to  th e  question  in cage 14 o f  page 1 o f  D l .

(c) In respect o f the personal sta tem en t a t page 2 o f  D l , in  regard  
to  the answers to  questions 3 a  (1), 3 a  (2), 3 a  (3), 3 a  (4) o f  p age 2 
o f  D l  and 3c, 3r> (1, 2) and 9a and 9u ?

Issu e 4  («) was w ithdraw n a t an early stage o f  the trial, and w e w ere 
in form ed that the C om pany d id  n o t in v ite  even  an incidental find ing
th a t th e  deceased’s age in  fact exceeded  4G in N ovem ber, 1947.

*
Issu e 3 raises the question  w hether th e  deceased had in fa c t w ith h eld  

m aterial inform ation concerning th e  s ta te  o f  his health, an d  th u s  d is ­
regarded th e  duty im posed by law  on an y person proposing to  ta k e  ou t  
a  po licy  o f life insurance. A s to  issue 4, the Company took  up th e  a lter­
n a tiv e  position that th e  v a lid ity  o f  the po licy  was by m utual agreem en t  
m ade conditional upon th e  “ tru th  ” an d /or “ accuracy ” o f th e  d eceased ’s 
answ ers to  the specific questions p u t to  h im  in the proposal an d  th e  
P ersonal S tatem ent. I t  is com m on ground that the burden o f  prov in g  
th a t  th e  contract w as either voidable for the reasons alleged  in issue  
3 or vo id  ah in itio  for th e  reasons alleged  in issue 4 was on the C om pany.,

Issu e  3 was framed in term s o f  th e  u tm ost generality, and  g a v e  no  
ind ication  o f  the a ilm ents from  w hich  the deceased a lleged ly  suffered  
a t th e  relevant dates. Counsel for th e  p lain tiff therefore ask ed  a t  the  
com m encem ent o f  the trial for particu lars o f these a llegations. H e  
claim ed th a t the C om pany’s defence on  th is issue should he restricted  to  
th e  grounds o f com plaint specified in  its  le tter o f repudiation P 2 . Tho  
learned Judge over-ruled tho objection  and said  :—

“ The answer is  no doubt couched in general term s, and  in  m y  v iew  
should  have specifically referred to  the various item s in  tho  proposal 
for insurance and tho P ersonal S ta tem en t which are alleged  to  h a v e  
been  made by the deceased. B u t at th e  sam e tim e one can n ot lose  
sigh t o f  the fact that by in terrogatories the plaint iff could have clarified  
the position. This has not been done. I  allow  the issues. ”

T h e C om pany’s p leadings were certa in ly  defectivo for w ant o f  precise  
in form ation  as to  the grounds on  w hich  liab ility  w as repud iated . T he  
answ er should therefore h ave been returned for am endm ent under S ection  
77 o f  th e  Civil Procedure Code. I  a lso  take tho view  th a t, a lth ou gh  th e  
p la in tiff would have been b etter ad v ised  to  serve interrogatories on  the
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C om pany for th o  purposo o f  ob ta in in g  c larifica tion  o f  a lleg a tion s m a d e  
aga in st th e  d eceased , th e  learned J u d g e  to o k  fa r  to o  narrow  a  v ie w  
o f  h is ow n pow ers an d  duties in  such  a  s itu a tio n .

X o  exp ress p rov ision  is  m ade in  our Code for  th e  sa lu ta ry  m ach inery  
o f  “  su m m ons for d irections ” as in  E n g lan d  or for i>rc-trial proceed ings  
as in  A m erica. N everth e less, and in d eed  for th is  v er y  reason, S ection  
146 im poses a  sp ecia l d u ty  on the Ju d ge h im se lf  to  e lim in a te  th e  c lem en t  
o f  surprise w h ich  cou ld  arise w hen th e  p rec ise  n a tu re  o f  th e  d isp u te  is 
n ot clarified before th e  evidence is  recorded. T h e  d efen d a n t’s p lead in gs  
w ere d efec tiv e , an d  th e  p la in tiff (let it  be con ced ed ) h ad  n o t been as  
v ig ila n t a s sh e  sh ou ld  h ave been to  p ro tec t  h e r se lf  a g a in st surprise. 
B u t it  w as s t ill th e  Ju d go’s d u ty  to  con tro l th e  tria l. H o  sh ou ld  h a v e  
ordered th e  defen ce to  furnish fu ll particu lars o f  i t s  grou n ds for avo id in g  
liab ility , and  th o  issues for ad judication  sh o u ld  o n ly  h a v e  been fram ed  
after tho  J u d ge  had  ascertained for h im se lf  “  tho  prop ositions o f  fa c t  
or o f  law  ” u pon  w hich  the parties w ere a t  varian ce . T h is w as esp ecia lly  
n ecessary  w here th e  adm in istratrix o f  an  e s ta te  w a s confronted  w ith  
serious a llega tion s aga in st a  person w ho h a d  n ev er  h ad  an  o p p ortu n ity , 
whon a live , to  answ er personally to  th e  charges.

T he sam e ob servation s apply  to  issue 4 . E a c h  p rin ted  cpiestion in  
tho P ersonal S ta tem en t refers to a  form idab le ca ta lo g u e  o f  “  a ilm en ts ” , 
and, i f  th e  C om pany in tended  to  re ly  on o th er charges th a n  th o se  specified  
in  its  earlier le tter  o f  repudiation  (nam ely  h ea rt d isease , hernia an d  p iles)  
i t  sh ou ld  certa in ly  h a v e  specified tho  a d d itio n a l ” a ilm en ts ” in  rospect 
o f w hich  th e  d eceased  was alleged to  h a v e  g iv e n  u n tru e or incorrect 
answers.

T he tria l com m enced  upon issues w hich  w ere le ft  far too vagu e, and, 
as th e  learned  J u d ge  h im self p o in ts ou t in  th e  c losin g  paragraph o f  h is  
judgm ent, th e  proceedings were u nd u ly  p ro tracted  for a  v a r ie ty  o f  reasons. 
T he ad v a n ta g e  w hich  th is experienced  J u d g e  o f  first in stanco en joyed  
o f see in g  an d  hearing the w itnesses w as therefore !< perhaps n o t so great ”
;is i t  w ould  h a v e  been if  the d a les o f  trial h ad  been  loss w id ely  separated  
each from  t.he other.

T now p ass on  to  review  som e o f  th e  fa c ts  w h ich  cam e to  light in tho  
course o f  tho trial. Tho C om pany w as c lear ly  e n t it le d  to  v iew  w ith  som e  
su sp icion  th e  fa c t  th a t  a  m an w ho w as p ron oun ced  a  <! first class life  ” 
in  N o v em b er  1947 should  h ave d ied  o f  h eart fa ilure (according to  th e  
certificate o f  d eath ) in  March 194S. In d eed , th e  m y s t e r y  deep en ed  
w hen  th is  certificate , w hich  originally  g a v e  h is  a g e  a s " So ”  and  th e  n am e  
o f  h is la st  m ed ica l a tten d an t a s “ D r. L . S . S h cn o y -” , w as su b seq u en tly  
am ended, first b y  altering h is ago to  “ 46  ”  an d , a t  a  la ter d ate , the n am e  
o f  th e  m ed ica l a tten d a n t to  “ D r. M. N a ra y a n a n  ” .

D r. N a rayan an , a  m edical practitioner o f  T illich ery  in  S o u th  In d ia , 
reported  to  th e  C om pany th a t h e trea ted  tho  d ecea se d  for coronary  
throm b osis from  ab ou t 14th M arch 1948 u n t il  ho d ied — first a t  tho  
residence o f  th e  p a tie n t’s  w ife’s  fam ily  in  th e  v illa g e  o f  E d d ak at, an d  la ter  
a t C annanore. H e  said  th a t he had  k now n  th e  d ecea sed  q u ito V e il sin ce
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about 1944, and th a t tho  deceased  had been in good h ealth  u n til th e  d ate  
o f  his last illness. D r. N arayanan  categorically denied  th a t  D r . Shenoy  
w as consulted at an y  stage' o f  the deceased’s last illness, an d  h is  version , 
i f  true, left no room for th e  com plaint that the deceased h a d  been  g u ilty  
in  N ovem ber 1947 o f  non-disclosure o f  any m aterial fa c ts  concerning  
tho state o f his health .

W hen Dr. Shenoy w as con tacted  by the Company, h e  w rote  a le tter  
(D2) o f 5th February 1949 g iv in g  a com pletely different h isto ry  o f  the  
last illness. H e said  th a t it w as he alone who had been in  charge o f  the  
patient, first a t E d d ak at from  the m iddle o f February 194S u n til ab out 
5th  March, and later a t  Cannanore until he died 10 days la ter . H e  also  
claim ed to have called a D r. Miller (then Civil Surgeon a t  Sholapur) in  
consultation on tw o  occasions. According to him , th e  d eceased  died  
o f cerebral oedem a, and had been suffering for a considerable t im e from  
chronic m yocarditis, unguinal hernia on botli sides, and  ex tern a l p iles. 
These details were elaborated  in a further letter to  th e  C om pany (D3) 
o fS th J u n c  1949 and  clearly  form s the basis o f  the le tter  o f  repu d iation  
P 2  o f  October '1950. I f  D r. S h en oy’s version was su b sta n tia lly  correct, 
the facts would w ith ou t doubt have established th a t th e  d eceased , w hen  
he was virtually a d ying  m an, had fraudulently, and w ith  th e  conn ivance  
o f others, induced th e  C om pany to insure his life upon a co m p lete ly  fa lse  
hypothesis.

D r. Miller’s nam e w as d isclosed  by Dr. Shenoy in  F eb ru ary  1949, 
but he was not con tacted  b y  th e  C om pany until about O ctober or N o v e m ­
ber 1951, i.e., after th e  action  had commenced. H e  w as u nab le a t  first, 
to  recollect the case, b u t, after his memory had been st im u la ted  (f  do 
n ot use the word in a sin ister sense) by reference to  th e  d eta ils  o f  D r. 
Shenoy’s version, h e agreed  to  g ive  evidence- to the effect th a t  he had  
in fact been consu lted  in M arch 1943 concerning a p a tie n t  answ ering  
to  the description o f  the deceased, and that he rem em bered  h av in g  
agreed w ith Dr. .Shenoy’s d iagnosis.

One can well appreciate th e  additional difficulties w h ich  th e  learned  
Judge encountered in a trial where medical men g a v e  irreconcilable, 
versions on q uestions o f  fa ct. H e  u ltim ately found it  im p ossib le  to  
accept the evidence o f  c ith er D r. Shenoy or Dr. N arayan an  “ w ith  an y  
degree o f confidence ” , an d  decided  that the value o f  D r. M iller’s ev idence  
w as greatly reduced because, in  attem pting to  recon stru ct w h a t had  
occurred 3.V years before th e  Com pany contacted  h im , lie  h ad  been

m uch influenced ” b y  w hat D r. Shenoy had p rev iou sly  s ta te d . The 
Judge finally concluded  th a t ” neither Dr. Shenoy nor D r. N arayan an  
had spoken the w hole tru th  ” , and that it  was “ perhaps l ig h t  ” to  draw  
the inference that ” b oth  doctors had  been called in , S h e n o y  at th e  last- 
m om ent when the relations o f  the deceased becam e desp erate ’.

The Com pany relied  on  th e  ev idence o f another w itn ess ca lled  K och- 
chakan who had  also  been  con tacted  for the first t im e  a fter  th e  tria l 
com m enced. H is  ev id en ce, i f  true, strongly su pp orted  D r. S h e n o y ’s 
opinion th a t th e  d eceased  m an m ust have been a “ v ery  s ick  m an  ” in
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N ovem ber 1047. B u t  lie  w as d isbelieved , an d  certa in  d ocu m en ts pro­
duced  by  h im  (a lleged  to  h a v e  been w ritten  b y  th o  d ecea sed  during  the  
relevant period) w ere n o t  accep ted  as genuine.

A s to  the p la in tiff 's  w itn esses , the learned J u d g e  w as m uch  im pressed  
b y th o  ev id ence o f  th e  C om pany’s canvasser X a ir  w ho  s ta te d  th a t  tho 
deceased  was in  ex c e lle n t  h ea lth  in  N ovem b er 1947 a n d  earlier. A ctin g  
on h is ev idence an d  on  th e  m edical report o f  D r. S ivap ragasam  (who d ied  
on 17th 5(ay 19o0 before th e  Com pany rep u d ia ted  lia b ility )  th e  learned  
Ju d ge said  " I  h a v e  no d o u b t that a t th a t particu lar  t im e  (i.e ., in  N o v e m ­
ber 1947) th e  d ecea sed  A ham ed was p erfectly  h e a lth y  ” . Issue 3 w as 
accord ingly  answ ered  in  favou r o f  the p laintiff.

W ith  regard to  issuo  4, the Com pany again  re lied  on  th e  inferences  
drawn by D r. S h c n o y  a s  to  the probable s ta te  o f  th o  d ecea sed ’s h ea lth  
in N ovem ber 1947, a n d  on  the evidence o f  b o th  D r. S h c n o y  and  K oeh- 
ehakan as to  w h at th e  d eceased  had h im self to ld  th em  in  th a t connection . 
I f  th is ev idence h ad  been  accepted , th e  p o licy  w as c lea r ly  vo id  because 
the deceased h ail g iv e n  fa lse  answers to severa l q u estio n s  in  th e  proposal 
form and  the P erso n a l S ta tem en t. B u t here aga in  th o  learned  Judge  
w as not prepared to  p lace reliance on  the s ta te m e n ts  o f  fa c t  m ade by  
either w itness, or on  th e  inferences drawn b y  D r. S h c n o y  from  th e  sy m p ­
tom s which he cla im ed  to  h ave observed during th e  la s t  illness. In  the  
result, there w as no  ev id en ce adverse to  th e  d eceased  w hich  th e  Judge  
found h im self in  a  p o sition  to accept on con troversia l m atters covered  
by issuo 4  up to  tho s ta g e  w hen the ease for th e  C om p any  h a d  been closed. 
N evertheless, th e  e x tr em ely  general form in  w h ich  th e  issu e  w as fram ed  
enabled  the C om pany to  rely on a m atter in c id en ta lly  m en tion ed  by 
Dr. N arayanan  w hen  h e  w as called to  rebut D r. S h c n o y ‘s' version  o f  I he 
deceased's last, illness. L et me exp lain  how  th is  a n tic lim a x  occurred.

A ccording to  D r. N arayan an , the deceased  h ad  n o t suffered  from  an y  
serious illness sin ce a b o u t 1944, but he had h ad  a m ild  a tta ck , d iagnosed  
;is " influenza ” , e a r ly  in 104o ; and this in d isp osition  w as sp eed ily  cured  
by a few  doses o f  m ixtu re . U pon this iso la ted  item  o f  ev id en ce g iven  
bv a. a il ness w hom  tho  learned Judge otherw ise regarded as dem ons- 
(rab ly  unreliable, issue 4 w as answered in favou r o f  th e  C om p any— the  
reason being th a t th e  deceased  had on 30th  N o v em b er  1947 answ ered  
in  the negative (1) th e  question  (in the p rop osa l form ) w heth er he had  
"" consulted  a n y  m ed ica l m an for any a ilm ent ” w ith in  th e  p a st five years  
and  (2) th e  q u estion  (in tho P ersonal S ta tem en t) w h eth er  h e  had  “ ever  
suffered from  a n y  o th er illn ess, accident or in ju ry , w h eth er co n sid ered  
[b y  the deceased) to  be im p o r ta n t o r  not ” .

I t  w as con ceded  on  b eh a lf o f  (he C om pany th a t  in  a n y  v iew  o f  the  
m atter, influenza, h a v in g  already been included  sp ec ifica lly  in an  earlier 
question  N o . 3 (a )  (3) o f  th e  Personal S ta tem en t, is  n o t  cau gh t up b y  the 
w ords a n y  o th er  illn ess ” in  question  3 (c). I t  w as a lso  conceded  th a t  
the words <: w h eth er considered  to  be im p ortan t or n o t ” qualified the 
word “ in jury ” , b u t  n o t  necessarily  the w ords p reced in g  it . Air. Pc-rera 
argued, how ever, th a t  th e  po licy  ought to  h a v e  b een  declared  vo id  ah 

in i t io  because q u estion  3 (a) (3) w as an sw ered  in  th e  n eg a tiv e . This
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subm ission  w as rejected  b y  th e  learned tr ia l J u d g e  b ecau se in  his opinion  
question  3 (a) (3) referred in  th is co n tex t o n ly  to  ailm ents, including  
in fluenza,"  o f  a  som ew h at serious and sovero ch aracter

F or th e  reason s w h ich  follow , I  h ave com e to  th e  conclusion th a t  
upon th e  learn ed  J u d g e’s findings o f  fa ct, th e  d eceased  h as not been  
proved  to  h a v e  g iv e n  an  “ untrue ” or “  incorrect " answer cither to  
q uestion  14 in  th e  proposal form  or to  q uestion  3 o f  th e  Personal S ta te­
m ent- T h e tru th  o f  th e  im pugned answ ers w as m ade th e  “ basis o f  the 
contract ” , an d  i t  m u st certain ly  be conceded  th a t  th e  question  o f  their 
m ateria lity  to  th e  insurance risk does n o t  d ire c tly  arise. D awson, v. 
B o u n in  A B u t  w ere th e  answers in  fa ct “ u n tru e  ” ? A s Lord W atson  
pointed  o u t in  T h o m so n  v . W eem s 2, “ the su b jec t m a tter  o f  th e  warranty  
is  a  p o in t to  be d eterm ined  in each caso according to  th e  just,construction  
of th e  q u estion  an d  answ er taken  per se , a n d  w ith o u t  reference to  the  
w arranty g iv en  . . . .  I f  th e  words are a m b igu ou s, th ey  m ust be 
construed  con tra  p ro je re n te s  and in  favour o f  th e  assu red  ” .

A n insurance C om pany is  alwaj's en titled  to  st ip u la te  that a  policy  
is vo id  ev en  i f  th e  assured g ives inform ation  w h ich , u pon  extrem e litera­
lism , is  incorrect on  m atters however triv ia l an d  im m a te r ia l; b ut in that  
even t th e  C om pany m u st h ave the com m ercial courage to  com m unicate  
its  in ten tio n  to  th e  other party  in  th e  clearest p o ssib le  term s. “ I t  is 
a w eig h ty  m a tter  th a t  th e  questions are fram ed  b y  th e  insurer, and, if  
an answ er is ob ta in ed  w hich  is, upon a fair con stru ction , a  true answer, 
it  is n o t open  to  th e  insuring Com pany to  m a in ta in  th a t  th e  question was 
p u t in a sense d ifferent from  or more com prehensive th a n  th e  proponent’s 
answ er covered . W hen  an  am bigu ity ex is ts , th e  contract m ust stand  
if  an  answ er h a s been  m ade to th e  q uestion  on  a  fair and reasonable 
con stru ction  o f  th e  question.. O therwise, th e  a m b ig u ity  will be a trap 
aga in st w hich  th e  insured should bo jw oteeted  b y  th e  Courts o f law . ” 
—  per L ord  S h aw  in  C o n d o g ia n is  v. G u a rd ia n  A s s u r a n c e  C o. 3.

L et us consider in th e  first instance the case o f  an  ap p lican t for insurance 
w ho w as a- person  o f  good  education and p er fe c tly  conversant w ith the  
language in  w h ich  th e  follow ing questions w ere ad dressed  to  him :—

(J) ‘'H a v e  y o u  ever  suffered from a n y  o f  th e  fo llow ing ailm ents—  
ty p h o id , in f lu en za , filariasis, e lep h a n tia s is  o f  leg  or scrotum , 
k ala -azar, b lackw ater or a n y  other fev e r  ? ”

(2) " H a v e  y o u  w ith in  the p ast five yoars c o n su lte d  a n y  m edical m an  
for a n y  a ilm en t, not necessarily  con fin in g  y o u  to  your house ? 
I f  so , g iv e  d eta ils  and sta te  n am es an d  addresses o f  m edical 
m en con su lted  ” .

H ow  w ou ld  a reasonable m an m aking a p rop osa l for life insurance fairly  
read th ese  tw o  q u estion s i f  ho assum ed (as h e  is  en titled  to assum e) 
th a t  reason ab le  insurance Com panies do n o t  require inform ation

1 [1022) A. C. 413. 3 (1S81) 0 App.  Cas. CTl at GST.
3 (1021)2 A. C. 123.
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fr ivo lou sly  or  th ro u gh  pure in q u isitiven ess o n  m a tter s  w hich  h a v e  no  
con ceivab le re lev a n 03' to  tho risk  w hich  th e y  a r e - in v ite d  to  undertake ? 
In  m3' op in ion , th e  question  a s to  “  in fluenza  ”  is  “  one w h ich  tho C o m p a q '  
cou ld  hardly' reason ab ly  h a v e  ex p ec ted  to  bo an sw ered  w ith  str ic t and  
litera l tru th  ” in  a  country  w here p er fe c tly  h e a lth y  persons occasion ally  
“ suffer ” from  s lig h t in d ispositions o f  b r ie f  d u ra tion , loose ly  described  
as “ in fluenza I t  m ust therefore be read  “  w ith  som o lim ita tio n  
an d  q u a lifica tion  to  m ake i t  reasonable C o n n e c tic u t M u tu a l L ife  

In su ra n c e  C o . v . M o o re  *.

“  In fluenza  ” w as classified in  the P erson a l S ta te m e n t  a s  an  “ a ilm en t ” 
an d  (leav in g  a s id e  “ K ala-azar ” w h ich  convey'cd  n o  m ean ing  to a n y  o f  
us w ho  h eard  or argued  th e  appeal) w a s  in c lu d ed  in  a  group  o f  d iseases  
notoriously' ca lcu la ted  to  reduce lo n g ev ity . T h a t  th e  term  catch es up  
a  serious a tta c k  o f  “  influenza ” w hich  m ig h t w ell bo a tten d od  by  co n se­
q uences im pairin g  a  m an’s general h ea lth  is  c lear en ou gh . B u t, can  it  
fairl3' be read  a s  h av in g  been in ten d ed  a lso  to  in clu d e w h a t a  la3rm an  
w ould  describe co lloq u ia lly  a s a  " tou ch  o f  flu  ”  ? O ne can n ot im agin e  
th a t a  reason ab le insurance C om pany n eg o tia tin g  w ith  a  person resid ing  
in  C eylon  w o u ld  seriou sly  w ish  to  know  w h eth er  h e  h a d  n ever  in  h is  life  
h ad  a s lig h t in d isp o sitio n  o f  th a t  k ind . I  th ere fore  agreo w ith  th e  learned  
Ju d go’s view' o f  w h a t “ influenza ” m ea n t in  th o  c o n te x t  o f  q u estio n  
3 (a) (3).

A s to  q u estio n  14  appearing in  th e  p ro p o sa l form , th e  purpose o f  th e  
in surance C om p an y  in  asking w hether th e  d ecea sed  h a d  ever  " con su lted  ” 
a n y  m ed ica l m a n  for “ a n y  a ilm ent ” w as to  o b ta in  th o  “ m ean s o f  te s t in g  
h is  o th er an sw ers b y  reference to  th e  m ed ica l g en tlem en  w ho h ad  been  
con su lted  d u r in g  th o  p a st five years M u tu a l  L if e  In su ra n c e  C o. v . 
O n ta rio  M e ta l  P r o d u c ts  C o. -. B u t th ere  rem a in s  th e  q u estion  a s to  h o w  
th e  term s “ co n su lt  ” and “ a ilm ent ” sh o u ld  b e  con stru ed  in  th e  co n tex t  
in  w h ich  th e y  appear. In  tho d ecision  o f  th e  J u d ic ia l C om m ittee to  w hich  
I  h a v e  ju st  referred , a  sim ilar q u estion  requ ired  th e  n am es o f  “  every  
p h y sic ia n  or p ractition or w ho h as j> rescribed  f o r  o r  tre a te d  3'ou or w hom  
3'ou h a v e  c o n su lte d  in  th e  p a st five 3'cars ” . T h is  in d ica tes th a t the three  
term s are n o t  s y n o n y m o u s  in  th o  m in d s o f  a ll in suran ce C om panies.
In  th a t  p a rticu lar  case, th e  assured h a d  on  sev era l occasions ob ta in ed  
from  a d octo r  a  to n ic  w hen h e  w as “ fee lin g  overw ork ed  an d  run d ow n  ” .
T he J u d ic ia l C om m ittee  considered th a t  th e  d o cto r  h a d  “ prescribed  
for h im  ” or “  trea ted  h im  ” , b u t d id  n o t  g o  so  far  a s  to  h o ld  th a t tho  
d octor  h a d  a lso  b een  “ consu lted

I t  cam io t a t  a n y  rate be said  th a t  th e re  is  n o  a m b ig u ity  in  q u estion  14, 
au d  I  am  n o t  con v in ced  that a  person w h o , w h en  s lig h t ly  ind isposed , 
w as g iv e n  a n  in fluenza m ixture on  a n  iso la te d  occasion  b y  h is w ifo ’s  
fa m ily  d o ctor  w o u ld  be gu ilt3' o f  u n tru th fu ln ess  or ev en  o f  su b sta n tia l 
in accu racy  i f  h e  d en ied  th a t h e  “  co n su lted  ”  th e  gen tlem an  concerned  
“ for a n  a ilm e n t A  reasonable .applicant for in surance m igh t w ell 
a ssu m e th a t  t h e  Company' w a s  concerned  o n ly  t o  o b ta in  in form ation

1 (1SS1) 6 A p p . Cas. 614. (1926) A . C. 311.
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as' to  w h eth er lie  had during th e  relovant period  sou ght tho professional 
ad v ice  o f  a  m edical m an in connection w ith  som e ailm ent (roal or im agined) 
o f  a  serious nature. “ Tho question w h a t m ed ica l m en  have you  co n su lted  ? 
in vo lvos som e necessary exp lanation , an d  som e lim it to  th is  q uestion  
m u st h a v e  been intended J o e l v . L a w  U n io n  a n d  G roivn  A ssu ra n c e  C o. *.

T h is brings m o to  another reason for h old in g  th a t  th e  Com pany h a s  
n o t d ischarged  tho burden o f  proving th a t  th e  “ basis o f  the con tract ” 
w as d estroyed  on  grounds covered b y  issu e  4. T h e printed  q uestions  
w ere addressed  to  th e  deceased in  a  lan gu age which (to th e  know ledge  
o f th e  C om pany’s agent S ivasubram aniam  w ho a ttend ed  to th e  p reli­
m inary  n egotiations) he could not und erstan d . T h ey  were in terpreted  
by Sivasubram aniam  in M alaya ham, an d  tho  answ ers given  in  M alaynlam  
were, then  translated in to  E nglish  b y  Sivasubram aniam . In  these, 
circum stances, proof o f th e  accuracy o f  th o  tran slations w as, I  th ink , 
essen tia l to  th e  success o f  the C om p any’s defence. M oreover, th e  
M edical B eferco w as h im self sp ecia lly  d irected  to  read over carefu lly  ” 
th e  answ ers in  th e  Personal S ta tem en t before exam in ing th e  deceased , 
and  to  ob ta in  “ fuller inform ation  su ch  as w ill oxplain the m ean ing  
o f am bigu ous term s like fever, cough , &c. ” . There is  no evidence as to  
w lia t w as said , or w hat exp lanations g iv en , a t  th a t  stage.

F in a lly  there are the declarations sign ed  b y  th e  deceased at the fo o t  
o f th o  .proposal form  and o f  th e  P erson a l S ta tem en t. H ow  w ere th ese  
E n glish  term s explained in  M alayalam  to  th e  deceased  ? Consider, for 
in stan ce, th e  phrase. “ the foregoing s ta tem en ts  are true ” , T he M uslim  
h otel-k eeper w as entitled  to  elucidation  from  th e  Indian  insurance agen t  
as to  w h a t p recisely  th e  C om pany m ea n t b y  “ tru th  ” . D id  S ivasubra- 
m aniam  exp la in  that-, as far as th e  C om pany w a s  concerned, tho term  
in clu d ed  “ an y  inaccuracy u naccom pan ied  b y  m oral gu ilt ” ? D id  ho  
also  s a y  th a t th e  policy  would bo vo id  ev en  i f  sta te m en ts  o f h onest op in ion  
w ere subsequent ly  found to bo incorrect ? T he deceased  had no d o u b t  
ad ded  a  sta tem en t in M alayalam  th a t  w hat Sivasubram aniam  had  p u t  
d ow n  as representing h is answers w as “ w ritten  to  (his) d ictation  ” and  
th a t  h e <! understands th e  con ten ts ” , T h is does n ot m ean th a t  lie  
p reten d ed  to  understand anyth ing  other than  w h at had been exp la in ed  
to  h im  in  th e  on ly  language w ith w hich  ho  w as conversant.

E v en  w hen  th e  trial w as in  progress, S ivasubram aniam  continued  to  
be cu tm ste d  b y  th e  C om pany w ith  resp onsib le  d u ties , but he w as n o t  
ca lled  b y  th e  Company. Indeed , stren u ou s a ttem p ts  were m arie to  
2noc-ure h is  attendance as a w itn ess  on  th e  p la in tiff’s behalf, but th e y  
were frustrated because, in  th e  learned  J u d g e’s opinion, w hich  I  am  
u nab le to  reject, th e  Com pany “ k ep t h im  out o f  th o  w itness box In  
th o se  circum stances, wo cannot a ssu m e th a t  th e  in terpretation  w hich  
Sivasubram aniam  gave to  tho re lev a n t q uestions coincided w ith  th o  
m ean ing  for which th e  C om pany n o w  contends. A nd I  do not agree  
th a t  w hen Counsel for th e  p la in tiff ad m itted  a t  th e  com m encem ent 
o f  th e  tr ia l .that the deceased had  “ su b m itted  ” th e  Personal S ta tem en t  
a n d  th e  proposal for insurance to  th e  C om pany, lie could reason ab ly

1 {1908) 2 K . B. SO 3.
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h a v e  b een  u n d erstood  to  conccdo th o  accu racy  o f  S ivasubram aniam ’s  
tra n sla tio n . T h is  adm ission  w as recorded long before th o  points a t  issu e  
w hich  la ter  assu m ed  so  m uch im portance w ere b rought to  tho  p la in tiff’s  

o tie e .

T h e p rincip les laid  dow n in  .Jo el’s  case  (supra) a p p ly  in a  vory spccial 
w a y  w h en  th e  m ean ing  o f  q uestions to  answ ers w hich  form tho “ basis  
o f  th o  co n tra ct ”  h a s  been exp la in ed  to  an  illitera te  “ assured ” b y  an  
in surance a g e n t  a ctin g  w ith in  th e  exp ress  or apparent scope o f  h is  , 
a u th o r ity . I t  w a s  p oin ted  ou t in  A n d e rso n  v. F itzg e ra ld  1 th a t “ a  p o licy  
o u g h t to  be so  fram ed th a t h e th a t runs can  read H ow  m uch greater  
is th e  o b lig a tio n  im posed  on insurance C om panies w ho h ave constructive  
know ledge th a t  th e  applicant- cannot'rend a t  a ll ! X o  doubt, an illiterate  
m an, i f  le ft  to  constru e the d ocu m ents l'or h im self, runs the risk o f  being  
m isled  b y  a n  in terpreter o f  h is  ow n se lection . B ut th e  position is q u ite  
d ifferen t w hen  tho C om pany’s agen t vo lu nteers tho exp lanations and , 
as a  s te p  tow ard s securing the business, fills up th e  form  for a person w ho  
ca n n o t fill i t  up  for him solf. K e e lin g  v. P e a r l  In su ra n c e  C o . - . In  su ch  
a  s itu a tio n , he is  n o t  “ th e  m ere am anuensis ” o f  tho illiterate person. 
A cco rd in g ly , th e  p r im a  fa c ie  inaccuracy  in  th o  E n g lish  language o f  an  
an sw er g iv e n  in  I fa la y a la in  does n ot avo id  th e  p o licy  unless it  is estab lished  
th a t  th e  re lev a n t q uestions were correctly  in terp reted  and exp lained , an d  
th a t  th e  an sw ers th ereto  were correctly  in serted  b y th e  insurance a gen t.

T h is  is a  v e r y  different ease from  B ig g a r  v. B o c k  L ife  In su ra n ce  C o. 3 
and  N e iv sh o lm c  B ro s . v . R o a d  T ra n sp o r t a n d  G en era l In su ra n ce  C o. 
w here a n  assured  person, thou gh  litera te  an d  p erfectly  com peten t to  
u n d ersta n d  th e  d ocum ents, w as con ten t to  ad op t, w ith ou t reading them , 
an sw ers in v en te d  or incorrectly  in serted  b y  a d ish on est insurance ca n ­
v a sser . O b viou sly , th e  assured in  th o se  cases “ cou ld  n ot escape th e  
con seq u en ces o f  h is ow n n egligence ” , and  th e  “ very  d istingu ished  
case ” o f  B a w d e n  v . L on don , E d in b u rg h  a n d  G la sg o w  A ssurance C o . 3 
d id  n o t  therefore ap ply . I  resp ectfu lly  agree w ith  th e  judgm ent o f  the  
H igh  Court o f  M adras in  K u lla  A m m a l’s  case  c th a t  in  a  situ ation  such  
as h a s  arisen  in  tho present case, th e  C om pany can n ot succeed w ith ou t  
p ro o f th a t  th e  q uestions and  the im pugned  answ ers were correctly  
in terp reted  an d  recorded by  th e  C om pany’s agen t.

I n  th is  cou n try , peop le are becom ing in creasin g ly  aw are o f  th e  a d v a n ta ­
ges o f  m ak in g  fam ily  provision  through  life  in suran ce, and  m any h on est  
p erson s p rop osin g  to  ava il th em selves o f  these benefits are handicapped  
b y  th e ir  in a b ility  to  read or w rite th e  lan guage in  w hich  th e  prelim inary  
d o cu m e n ts  are d rafted  by insurers. T he legal relat ionship  o f  the insurance  
a g e n t  r i s  a  v is  h is em ploj’cr on  th e  one h and  an d  th e  illiterate ap p lican t  
for in su ran ce on  th e  other therefore becom es v ita lly  important-. T h e  
a g en t g en era lly  has no au th o r ity  to  conclude th e  contract o f  insurance, 
b u t th e  illitera te  applicant is  p r im a  fa c ie  e n tit led  to  assum e th a t th e  
a g en t h a s  a u th o r ity  a t  least to  exp la in  th e  m ean ing  o f  the q uestions  
co n ta in ed  in  th e  d ocum ents an d  to  p u t th e  an sw ers when g iven  in to

’ (1S53) 1 II. L. C. IS t. • (1020) 2 K . II. 356.
5 (1923) 129 L. T . 673. ' (IS fc) 2 Q. B. 534.
3 (1902) 1 K . B. 516. • A . I . R. (1951) Mad. 636.
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proper shape. M a c g il l iv r a y ’s  In su ra n ce  Im w  (4th  ed .) p aras 925  and  
926. I f  tlio law  d oes n o t  p ro tect the illiterate jnan to  th is  e x te n t , tho  
im jja r  congressus— condem ned  b y  Lord D unedin in  ( l l ic k sn ia ti’s  case  1—  
betw een an insurance ag en t and “ a w retched litt le  (jjerson) w ho  could  
neither read nor w rite ”  w ould  bo fraught w ith dangor to  th e  la ttor .

In  the presont case, th e  com pleted  docum ents, whon rccoived  in  B om b ay , 
m ust have made i t  clear to  th e  Company that th e  deceased  d id  n o t  u nd er­
stand  the language in  w h ich  th e  questions were addressed  to  h i m ; it  
m ust have been eq u a lly  apparent th a t their own agent in  C eylon  w as  
th e  person w ho in terp reted  tho questions, reduced h is an sw ers in to  
w riting, and exp la in ed  th o  stipu lation  that th ose answ ers w o u ld  form  
the “ basis o f the con tract ” . In  these circum stances, th e  C ourt should  
refuse to  declare tho con tract vo id  in  the absence o f  proof th a t  th e  in te r ­
preting agent’s fu n ction s h ad  been properly discharged. I  ca n n o t agree  
■with the argum ent th a t, in  such  a situation, tho p la in tiff’s  o n ly  rem ed y  
w as to  obtain a rescission  o f  tho contract on tho basis o f  som e m isu n d er­
standing, and to  cla im  a  refund o f  any premia p rev iou sly  p a id  u nder  
tho policy. The correct an a lysis seem s to  bo th a t th e  assured  an d  tho  
agen t o f the insurance C om pany were in  truth  a d  id e m , b u t w e  do  n o t  
know  w hat precisely th e y  wore a d  id em  about in  relation  to  th e  sp ecia l 
w arranties relied on  b y  th o  C om pany. Issue 4 m ust therefore b e answ ered  
in  favour o f  tho p lain tiff.

There rem ains th e  C om pany’s final contention th a t w e sh ou ld  reverse  
the learned Ju dge’s con clusions o f  fact on issues 3 and  4, an d  to  h o ld  th a t  
D r. Shenoy’s evidonce an d  K ochchakan’s evidence ou gh t to  bo b e lie v ed —  
in  -which event th e  d eceased ’s answers in tho proposal form  an d  P ersona l 
Statem en t m ust h ave been  false to  h is knowledge in  m a n y  resp ects. 
Mr. Nadcsan, w ho argued  th is  part o f  the Com pany’s case, su b jec ted  tho  
judgm ent under ap peal to  m icroscopic analysis. I t  is  certa in ly  a  p ity  
th a t  tho dates o f tr ia l w ere u nd u ly  spread out, and som e o f  th o  reasons  
given  for rejecting th e  ev id en ce o f  D r. Shcnoy are perhaps le ss  con v in cin g  
than  others. A fter a ll, n o  judgm ent, -when m eticu lou sly  d issected , 
w ill be found to  be com p lete ly  beyond criticism. B u t, gen era lly  sp eak in g , 
I  th ink  it  can fairly b e  sa id  th a t the learned Ju dge’s con clusions are n o t  
v itia ted  by  su bstan tia l m isdirection . Bearing in  m ind th e  w ell-k now n  
principles laid dow n b y  L ord  G reen e  in Y u il l  v. Y u i l l 2 an d  b y  L ord  
Thankcrton in  H'o/t v . T h o m a s 3, I  cannot accept th e  argu m en t th a t  th e  
findings to  which th e  C om pany takes exception  wero “ so  clearly  w rong  
th a t  the appellate tr ib u n a l’s  judgm ent o f  fact should  bo su b st itu te d  for 
h is  ” . A s to w hether, i f  I  h a d  en joyed  the advantage o f  see in g  a n d  hearing  
tho w itnesses for m yself, I  w ou ld  have taken a different v ie w  o f  th e  m erits  
o f  th e  case, it  is id le to  sp ecu late . B u t there is no reason for h o ld in g  th a t  
th e  canvasser Kair, w ho  m ade a favourable im pression on  th e  tr ia l Ju d ge , 
ou ght to  havo been d isb e lieved — particularly w hen S ivasu b ram an iam  
w as n o t called to  con trad ict h im . The acceptance o f  N a ir ’s  ev id en ce  
rules out the possibility' th a t  it  w as not the deceased  b u t  som e h ea lth y

1 (1027) A. C. ISO. 1 (10JS) P. 1-j.

> (1017) .1. C. 1S1.
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m an, fraudulently  im personating h im , w ho  had  been ta k en  b efore D r . 
Sivapragasam  ; indeed th e  C om pany concedes th a t  w h a t p u rp o rts  t o  bo  
th e  signature and handw riting o f  “  K . A haitied  ” in  th e  re le v a n t d o c u ­
m ents were in  fact h is. W h y sh ou ld  one assum o th a t D r. S ivap ra g asam , 
w ho w as specially  d irected  to  seo th a t  th e  declaration  w as n iado  a n d  
sign ed  in  h is presence, had  fa iled  in  th is  d u ty  ? D r. S ivap ragasam  h e ld  
a responsible position  in  th e  G overn m ent M edical Service in  N o v e m b e r  
1947, and continued to  en joy  th e  C om pany’s confidence u n til h o d ied . 
I f  h is  report w as m ade after an  h o n est m ed ica l exam in ation , D r. S lie n o y ’s  
version  cannot be accepted . T here w as no ev idence to  ju s t ify  th e  a ssu m p ­
tio n  th a t D r. Sivapragasam  w as th e  k in d  o f  m an w ho Mould h a v o  p er ­
form ed his professional d u ties d ish o n estly  or even  lig h tly . I t  is  n o t  th e  
p la in tiff’s  fa u lt th a t the C om pany’s d ecision  to  repud iate l ia b ili ty  w as  
p ostp oned  for so lon g  th a t D r. S ivapragasam  d ied  in  th e  in terv a l. O ne  
cannot understand w hy  D r. S ivapragasam  w as n o t ask ed  h is v ie  w s o n  
D r. S h enoy’s version  as soon  a s th e  le tter  D 2  w as rece ived  in  F eb ru a ry  
1949.

I  w ould allow  the appeal and  order a  decree to  be en tered  in  fa v o u r  
o f  th e  p la in tiff as prayed for, w ith  costs in  b oth  Courts.

F khnaxdo, J .—

C ounsel for the respondent C om pany a t  th e  ap peal h a v e  argu ed  q u ite  
in s is ten tly  th a t th e  sta te  o f  h ea lth  o f  th e  assured had  been  p ro v ed  to  be  
su ch  th a t the trial Ju dge should  h a v e  h eld  th a t tho assured g a v e  in co rrect  
answ ers to  th e  questions p u t in  th e  fo llow in g  item s in  th e  p erson a l s t a t e ­
m en t D 1 :—

3A. for the reason th a t he had  suffered from  sw ellin g  o f  th e  k n ees  
and jo in ts shortly  before th e  d a te  o f  th e  proposal.

3D . for the reason that ho d id  in  fa c t  suffer from  hernia.

9A1 and 9A2. for the reason  th a t to  h is  ow n k now ledge h e  su ffered  
from various com plain ts in  A u gu st and  S ep tem b er 1947 an d  
was under m edical trea tm en t in  C eylon an d  in  In d ia .

I t  w as also argued th a t, q u ite  ap art from  th e co n su lta tio n  o f  
D r. N arayannen  for influenza in  1944 or 1945, th e  trea tm en t i n ' 1947  
sh ould  h ave been disclosed in  cage 14 o f  tho proposal form , a n d  th a t  
th e  failure to  do so  en titled  tho C om pany to  a  find ing th a t  th e  a n sw er  
g iven  w as incorrect. C ounsel d id  n o t p ress for a find ing in  th e ir  fa v o u r  
u pon  th e  third issue fram ed a t  th e  tria l, bu t on ly  for th e  reason  th a t  th e  
a lleged  non-disclosures re levant to  th a t  issue w ere th e  sam e a s  are re lied ' 
u pon  to  estab lish  th e  incorrectness o f  the answ ers g iv en  in  th e  ite m s  to  
w hich  I  have ju st referred.
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U pon  th is  part o f  th o  case, th e  criticism  offered b y  C ounsel for the  
C om pany is th a t th e  tr ia l J u d g e fa iled  to  recognise th e  im portance o f  
tw o p lank s o f  the p ro secu tio n  case, nam ely , («) th a t i t  w as D r. Shenoy, 
a n d  n o t l ) r .  N a ra y a n n c n , w h o  a tten d ed  on  tho assured  d uring the three 
w eeks o f  his la st  illn e ss , a n d  (b ) th a t  during th e  m on th s o f  A u g u st and  
Septem ber, 1947, th e  assu red  had  w ritten  a  num ber o f  le tters from  India  
to  one K ochakan in  C eylon  -which d isclosed  th a t tho assured  w as then  
suffering from  variou s a ilm e n ts  and  w as then  under m ed ica l trea tm en t. 
W o w ere in v ited  to  s a y  th a t  both  these fa cts w ere con clu siv ely  proved  
a t th e  trial, and  th a t , con sidered  together w ith  certa in  other p arts o f  
tire ev idence, the}7 e s ta b lish ed  th e  incorrectness, i f  not a lso  th e  deliberate  
fa lsity , o f  som e o f  th e  an sw ers in D l .

T h e re  w as firstly  D r. S h c n o y ’s  own evidence th at he treated  th e  assured
from  about tho m id d le  o f  i ’cbruary, until h is d eath  ” on  2 1 st March 

194S, a t first a t E d d a k a t and  later a t  Cannanore, v is it in g  h im  d aily , 
and being present a t  h is  bed side tw o  hours before h is d ea th . D urin g the  
en tirety  o f  th is  p eriod  D r . Shenoy did n o t see D r. N arayan n cn  a ttend  
on th e  p atient. T h ere w a s then  th e  evidence o f  D r. M iller th a t  lie had  
been called in  co n su lta tio n  b y  D r. S henoy and  had  exam in ed  th e  assured  
on th e  d ay  o f h is d ea th  a s  w ell as on an  occasion  a b o u t 10 d ays before. 
T he copy o f th e  d ea th  reg istration  en try  (D17A ) sh ow s th a t  th e  death  
w as registered  on  2 2 n d  M arch 194S a t th e  Cannanore M unicipal office, 
th a t the nam e o f  th e  m ed ica l a tten d an t w as entered  a s “  D r. L . S . S h enoy  ” 
and th a t th e  age a s furn ish ed  was 5 5  years, th e  sam e as th a t  estim ated  by  
Dr. Shenoy according to  h is  ev idence ; copies o f  th is  en try  were attached  
to  applications m ade b y  th e  w idow  o f th e  assured to  th is  Court in  Ju ly  
194S and to  th e  D is tr ic t  Court in  A ugu st 194S in  con n ection  w ith  the  
adm inistration  o f  th e  e s ta te  o f  th e  assured. T he p o sitio n  ta k e n  b y  the  
appellan t w ith  regard  to  th is  en try  is th a t there were tw o  errors in  it—  
th e  fu st  (as to  age) w a s  corrected  (D20) in  J u ly  194S b y  th e  S ta tion ary  
Sub-M agistrate o f  C annanore upon application  (D1S) m ade b y A n d u tty ,  
the brother-in-law  o f  th e  assured, and  th e  second  (as to  th e  nam e o f  the 
m edical a tten d an t) w as corrected b y the- sam e M agistrate (D 22) in  
Septem ber I94S, u p on  th e  p etition  o f  the w idow  an d  D r. N a ra y a n n e ifs  
nam e w as su b stitu ted . T h e conten tion  o f  the C om pany is th a t  th e  correc­
tions were sou gh t o n ly  because D r. S henoy had  (abou t a  m onth  after  
th e  death) declined  to  acced e to  a request b y  A n d u tty  for a certificate  
inform ing the C om p an y th a t  coronary throm bosis w as th e  cause o f  death , 
and  th a t th e  n eed  fo r  a correction as to  th e  nam e o f  th e  d octor becam e  
u rgen tly  apparent o n ly  w h en  th e  Com pany had  early  in  A u g u st 194$ 
(P 25) called for an  e x tr a c t  from  th e  death  register. I t  w as argued for 
the C om pany, n o t o n ly  th a t  th e  death registration  en try  confirm ed tho  
ev idence o f  D r. S h e n o y  o f  th e  fa ct that- he a tten d ed , b u t a lso  th a t  th e  
correction w as a  d ev ic e  em p loyed  to  support th e  fa lse  p osition  th a t  
Dr. N arayan ncn  h a d  b een  in  a ttendance. W ith  resp ect, th e  second  
part o f  th e  a rgu m en t is  d ifficult to  appreciate. T h e C om pany relics 
upon  th e  w id ow ’s  a p p lica tio n  for th e  correction a s  b ein g  confirm ation  o f  
D r. S hcnoy’s ev id e n c e  o f  th e  a ttem p t to  induce h im  to  certify  to  an  
untrue sta tem en t a s to  th e  cause o f  the death  o f  th e  assured. I f  there
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were ex tr in sic  circu m stances su gg estin g  an  in ferejiee that, th e  ap p lica tion  
to  correct th e  e n tr y  Mas based  upon fa lse  a v erm en ts , th en  u n d ou b ted ly  
the m aking o f  su ch  an im proper application  w ould  be s tro n g  corroboration  
o f  J)r. .Sheitoy’s  ev id en ce. But h ere th e  o n ly  a v a ila b le  m eans by  w hich  
wo can te s t  th e  p ro p rie ty  o f  th e  m o tiv e  beh ind  th e  ap p lica tio n  c o n s is ts  
in tho ev idence o f  D r. S lien o y  h im self. I  th o u g h t a t first th a t  C ounsel 
for th e  ap p ellan t ju stif ia b ly  com pla in ed  th a t  th e  tr ia l J u d g e  d id  n o t  
address h is m ind  to  th e  fa c t th a t th e  orders for correction  w ere n iado  
bv a  jud icia l officer w ho, in  one a t  lea st  o f  th e  orders (as to  age) s ta te d  
“ I  h ave m ade inqu iries an d  I  w as sa tisfied  th a t  tlio  age o f  th o  d eceased  
w as 45 years ” , an d  w ho in m aking th e  la ter  order w h ich  n ow  turns o u t  
to be so  in q iortan t, m ust lie presum ed to  h ave been  ju d ic ia lly  sa tisfied  
as to  th e  fa cts  w hich  rendered his order n ecessary . I t  is  sign ifican t th a t  
the p etitio n  by th e  w id ow  (D 2I) con ta ined  th is  s t a t e m e n t :—

“ D r. L . S . S h cn o y  d id  n o t trea t h im . T h e D o c to r  w ho trea ted  h im  
w as D r. M. X araya n n cn  o f  T ellich cry . I f  y o u  v e r i f y  th is  f r o m  the s a id  
D o cto rs , th e y  w ill te s t ify  tho tru th  o f  th is  s ta te m e n t .”

Counsel for th e  C om pany relied  on  section  35 o f  th e  E v id en ce  O rdinance, 
but in  m y  op in ion  th e  section  g iv e s  greater su p jio rt to  th e  ap p e lla n t. 
So far a s  th e  tr ia l J u d g e  w a s concerned, th e  e n try  th a t  w a s re lev an t w as  
the en try  a s  corrected  an d  he w as q u ite  e n titled  to  a ssu m e b y  reason  o f  
the M agistrate’s orders th a t  w h at w ere r e lev a n t w ere th e  p articu lars  
in  th e  c o rre c te d  e n t r y .  So th a t on  fu ller con sid eration  I  h a v e  l it t le  d o u b t  
th a t th e  J u d ge  realised  th a t  tho original en try  w as o f  l it t le  or no .avail 
to  th e  C om pany as corroboration  o f  D r. S h cn o y  u n less  it  cou ld  be 
show n a l iu n d e  th a t  th e  M agistrate w as a c tu a lly  m isled  b y  fa lse  
m isrepresentations.

In  support o f  th e  p rop osition  th a t D r. S h c n o y  a lo n e a tte n d ed  o n  th e  
assured, it  h as been  furth er su b m itted  th a t  th e  ev id en ce  o f  D r. N a ra y a li­
ne n as to  h is a tten d a n ce  on  th e  assured  is  d em o n stra b ly  fa lse . In  th e  
certificate P 5  w hich  h e  issu ed  on  15th  A u gu st, 104S. D r. N ara y an n cn  
se t dow n th e  cause o f  d eath  as coronary th rom b osis ” , bu t h e described  
the sym p tom s as “ anaem ia , p a lp ita tio n  an d  w e a k n e ss” , w h ich  la tter , 
tho C om pany argues, arc n o t th e  ch aracteristic sy m p to m s o f  coronary  
throm bosis. W here further particu lars w ere requ ired , h e  referred  (in  
P 2S  o f  7 th  .Septem ber, 194S) to  th e  fo llow in g  sy m p to m s :—

“ T he b lood  pressure w as v ery  lo w  (100m m ) sy s to lic  an d  h e w as in  
a collapsed  con d ition  w ith  p a in  over th e  ch est, w ith  d y sp n o ea  nausea  
and  vom itin g . T h e p a tie n t w as restless w ith  a se n sa tio n  o f  op pression . 
There was cyn osis , sk in  cold  w ith  profuse sw ea tin g  an d  th e  p u lse  w as 
im percep tib le .

D ysp n oea  w as o n  th e  in crease .”

In  h is  ev id en ce in  ch ief, th e  doctor’ o m itte d  to  m en tio n  som e o f  th e  
sym p tom s described  in  P 2S . and  ho m ade good  th e  om ission  o n ly  in  the  
course o f  cross-exam in ation .
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D r. N arayan n en  ad m itted  in  evidence th a t he h ad  con su lted  a m edical 
te x t  book  an d  h is d ia r y  before ho •wrote P2S. T h e d iary w as apparently  
ono k ep t for in com e ta x  p u r p o se s: h is  exp lanation  th a t an en try  as 
to  fees is  m ore read ily  accep ted  b y  the incom e ta x  authorities when  
supported  b y  d eta ils  o f  a  p a tien t’s sym ptom s is  scarcely  cred ib le ; and  
tho failure to  p rod uce th e  diary deprived th e  Court o f  tho on ly  reasonable 
m eans o f  te st in g  so  curious an  exp lanation . H e  tried  to  account for 
tho om ission  from  P o  o f  im portan t sym ptom s b y  sta tin g  th a t ho w rote 
it  w ith ou t con su ltin g  liis d iary, and  when pressed upon th e  m atter  
said  th a t  h e  “ th o u g h t an yth ing  w as good enough for th e  Insurance 
C om pany ” .

D r. N a rayan n cn ’s need  to  consu lt a  tex t  book is  n o t so difficult to  
appreciate : he h as trea ted  on ly  a feu- cases o f  coronary throm bosis, 
each  w ith  th e  se tt le d  exp ecta tion  th a t im m ediate or very  early death  
■was in ev ita b le , an d  th is  particular case w as no excep tion . Furtherm ore, 
a lthou gh  D r. N a rayan n en  observed th a t th e  assured w as continuous]}7 
scream ing an d  w rith ing  w ith  pain , h is personal con victions as to  the  
fa ta l effects o f  m orphia  w ith  heart p atients, d esp ite th e  contrary opinions 
o f  te x t  book  w riters, p reven ted  h im  from  adm inistering ev en  sm all doses 
o f th a t drug. H e  d id  n o t th ink  fit to  call in another doctor, even  though  
such  a p ractice w a s u su a l and  thou gh  the fam ily  could w ell afford the  
cost o f  a  secon d  op in ion . A lthough  the doctor observed th a t the p atient  
w as sem i-consc iou s during th e  w hole period, ho n evertheless consented, 
upon  th e  p a tie n t’s in sisten ce , to  h is rem oval from  E d dak at to  Cannanore 
on 19th  M arch a t  th e  risk  o f  d eath  during th e  journey.

T h ese an d  o th er fea tu res o f  tho evidence o f  D r. N arayannen  rendered  
it  h ig h ly  im probab le , e ith er th a t h e could have m ade a correct diagnosis, 
or th a t  h e w as aw are o f  th e  corroct treatm ent o f  throm bosis, even  if  
fortu itou sly  d ia g n o se d ; and  th e y  am ply ju stify  tho v iew  taken  b y  the  
tria l J u d ge  th a t  “  i t  is u tter ly  im possible to  a c t upon  h is  evidence w ith  
an y  degree o f  con fidence ” . • B u t considering th a t m uch  o f  w hat is u n ­
sa tisfactory  in  h is  ev id en ce can be reasonably accoun ted  to  ignorance 
o f  or a t  le a st  u n fam iliar ity  w ith  th e  su bject o f  throm bosis, I  am unable 
to  agree w ith  C ounsel for the C om pany th a t th e  tr ia l Judge should  
n ecessarily  h a v e  conclud ed  th a t th e  w itness d id  n o t ever  a ttend  on  the  
assured during th e  re levan t period.

T h e learned  J u d g e  rejected  th e  evidence o f  D r. S h en oy  in identical 
term s. I t  w as argued  th a t  h is ev idence (unlike th a t o f  D r. N arayannen) 
n o t b ein g  in tr in sica lly  fa lse should  n o t h ave been  re jected  “ on ly  upon  
a  m ere read ing  o f  it  ” , and  th a t th e  specific reason s ta te d  as tho ground  
for it s  re jection  w as o n ly  th a t th e  condition  o f  th e  p a tie n t in February  
an d  M arch a s ob served  b y  D r. Shenoy did n o t ju stify  the inferences 
w hich  h e p u rported  to  m ake as to  th e  sta te  o f  h ea lth  a t  th e  tim e o f  the  
proposal. "While con ced ing  to  som e degree th a t th e  Ju dge m ay have  
been  ju stif ied  in  d eclin in g  to  accep t D r. S h en oy’s  op in ions as to  the 
p a tie n t’s s ta te  o f  h ea lth  in  N ovem ber, 1917, C ounsel argued that a  m ere 
reading o f  h is  ev id e n ce  did  n o t dem onstrate the fa ls ity  o f  tw o sta tem ents  
in  tho  ev id en ce  o f  D r . S henoy, nam ely, (a) th a t  ho d id  a ttend  on  the
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p a tien t regularly during tho  la s t  illn ess, and  (6) th a t  th e  p a t ie n t  m a d e  
th e  adm issions reported  to  th e  C om pany b y  D r. S h c n o v ’s  le t te r  D 3  o f  

Sth Ju ne, 1940 :—

“ T hat lie had sw ellin g  o f  tho  leg s  for about three m o n th s  p rio r  to  
February, and th a t ho g o t  seriou s from  Colombo, an d  th erefo re  h a d  
to  fly to  M adras in  a p lane, an d  th e n  to  Edduknt b y  tra in . H e  h a d  
breathlessness, and  there w as d ifficu lty  in  passing urine. T h e  m o tio n s  
wore scanty. H o n ever reported  to  m e the previous h is to r y  o f  r h e u ­
m atic fever. H e to ld  m e th a t lie  h ad  this sw elling so m e s ix  m o n th s  
previous to  the recen t illn ess  an d  th a t he was trea ted  b y  a n a t iv e  
physic ian .”

"What wc arc asked b y  C ounsel for th e  Com pany to  sa v  in  a p p ea l is  th a t  
D r. Shenoy m ust n ecessarily  h a v e  been  believed by th e  tr ia l J u d g e  w h en  
lie sta ted  that these ad m ission s w ere m ade, and th a t th e se  a d m iss io n s , 
eith er by them selves or to g eth er  w ith  adm issions a lleged  to  h a v e  b een  
m ade by the assured in  certa in  le tter s  alleged  to  havo b een  w r itten  to  th e  
w itness K ochakan, d em on strate  th e  inaccuracy i f  n o t a lso  th e  fa lseh o o d  
o f  various answers g iv en  in  D l .

T he learned Judge clearly  ap p recia ted  th a t it w ould  be a g r e a t  a d v a n ­
tage to  ascertain w hich  o f  th e  tw o  doctors w as the m ed ica l a t te n d a n t  
during the relevant tim e. B u t  h e  w as faced  w ith  a situ a tio n  w h ere tw o  
professional m en gave co m p le te ly  irreconcilable version s o n  a  s im p le  
question  o f fact, so th a t  to  b e lieve  th e  one was to  brand th e  o th er  a  p e r ­
jurer. In  other circum stances, i t  w ou ld  have been h is  d u ty  to  ch o o se  
betw een  the two. h ow ever unreliab le  th e  evidence o f  b oth . I n  th is  ca se , 
how ever, w hat was im p o rta n t w as th e  s ta te  o f  the a ssu red ’s  h e a lth  a t  
th e  tim e o f  the proposal, an d  th ere  w as other m aterial upon  w h ich  to  form  
an  opinion as to  h is h ea lth , n a m e ly , th e  evidence o f  tho  ca n v a sse r  N a ir  
an d  the report o f  th e  m ed ica l referee D r. S ivapragasam  m a d e on  3 0 th  
N ovem ber 1947 in  th e  p roposal form . I  feel qu ite u n a b le  to  s a y  in  
appeal that the Ju d ge erred in  a c tin g  upon th a t m aterial an d  in ig n o r in g  
com p letely  the ev idence o f  b oth  th e  other doctors.

D r. Shenoy's ev idence w as n o t rejected  so le ly  because h e  w as c o n tr a ­
d icted  by Dr. N arayanncn  ; a  stron ger reason w as th a t a ccep ta n c e  o f  th e  
tru th  o f  his evidence w oid d  n ecessar ily  h ave led  to  th e  in feren ce  th a t  
D r. Sivapragasam  w as e ith er  a  k n a v e  or th e  v ic tim  o f  a  c lev e r  frau d  
practised  b y  persons n o w  u n k n ow n . H ere again , h a v in g  reg a rd  to  
D r. Sivajjragasam ’s sta n d in g  in  th e  m ed ica l profession  in  C ey lon  a n d  to  
th e  responsible oflieo w hich  h e  h e ld  in  1947, th e  J u d g e  co u ld  n o t  fa ir ly  
h a v e  entertained a n y  su ch  in ference unless he w as forced  to  d o  so  b y  

reliab le evidence a s  to  tho a c tu a l circum stances in  w h ich  th o  m ed ica l  
exam ination  o f the assured  w a s con d ucted . T he failure o f  th e  C o m p a n y  
to  call its agent S ivasub ram an iam  m ade i t  o b v io u s  th a t  th o  
circum stances w ould n o t h a v e  su p p o rted  such an in ference.

I t  is  useful in  th is con n ection  to  consider certain re lev a n t d a te s . N o tic e  
o f  th e  death was g iv en  to  th e  C om p any  in  Juno 194S (P I G ); th o  c la im



162 FE R N A N D O , J .— Mariya Utnma v. The Oriental Government Security
Life Assurance Co., Ltd.

form s w ere furn ished  in  J u ly  194S, an d  D r. N arayannon’s certificate 
a s to  tlio  cause o f  death  in  the sam e m on th  ( P o ) ; the sam e d octor’s 
ex p la n a to ry  le tter  (P2$) was w ritten  in  S eptem ber 194S; thereafter  
n o furth er queries or com plaints w h atever  w ere m ade by the Com pany  
u n til th e y  w rote th e  le tter  o f  repud iation  (P2) in  A ugust 1050. T he  
C om p any  con tacted  D r. Shenoy tow ards th e  end  o f  194S, and lie sta ted  
to  th em  on 5th  F ebruary 1049 (D2) th a t lie had  a tten d ed  on the assured  
a n d  in  J u n e  1049 (D 3) that the assured  had  m ade certain adm issions 
as to  h is s ta te  o f  h ea lth . A lthough D r. S ivapragasam  w as a live until 
J u ly  1950, there is noth ing  to  show  th a t  th e  C om pany m ade an y inquiries 
o f  h im  during th e  IS m onths w hich elap sed  after D r. S henoy’s first letter, 
in qu ir ies w hich  w ould  h ave greatly  a ss is te d  b oth  th e  Com pany and the  
C ourt. M oreover, if  th e  p lain tiff had  been inform ed earlier o f  the  
C om p any's in ten tio n  to  repudiate, her a ction  m ight have been tiled at 
a tim e w hen  D r. S ivapragasam  w ould  h a v e  been  available as a w itness. 
T h e C om pany had, a t th e  la test in Ju no  1049, a ll th e  inform ation upon  
w h ich  i t  su b seq u en tly  repudiated th e  cla im  in  A ugust 1950, but the  
cla im a n t w as g iv en  no inkling in th e  m ean tim o o f  the difficulties in  store  
for her. In  th ese  circum stances, it  w as q u ite  pardonablo for her counsel 
to  su g g est th a t  th e  decision  to  repu d iate w as on ly  taken after it  was 
k n o w n  th a t D r. Sivapragasam  w as no longer a live to  confirm the  
s ta te m e n ts  in  h is  m edical report.

H a v in g  regard to  th e  evidence o f  th e  canvasser N air which th e  
learn ed  Ju d ge chose to  believe, there w ere no suspicious circum stances 
a tte n d a n t  on  th e  m edical exam ination  b y  D r. Sivapragasam  in N ovem ber  
1947, and  d ou b t could  on ly  have been ca st u pon  h is cvidonco by the other  
ev e -w itn ess  Subram aniam  w ho w as th e  C om pany’s agent. T he on ly  
ex p la n a tio n  offered by  the C om pany for th e  failure to call this agcnl 
w as th e  hare a llegation  b y  counsel th a t  there m u st have been a deception  
to  w h ich  th e  agen t a lso  w as a party  an d  th a t  he w ould therefore obviously  
h a v e  b een  an  adverse w itness. T feel q u ite  unable to countenance this 
a lleg a tio n  aga in st a  person w ho, right u p  to  th e  tim e o f  th e  term ination  
o f  th e  trial in  O ctober 1053, continued  to  fun ction  as the C om pany's 
a g en t in th is country . B u t even  if  the. C om pany laboured under the  
m isfortun e th a t th ey  wore, unable to  re ly  upon  th e  evidence o f  (heir own  
a*'cnt, it  u o iild  lie unreasonable to  take a m ere suggestion  o f h is d ishonesty  
in to  a cco u n t to  th e  prejudice o f  th e  p lain tiff.

W h a t th e  learned  Judge w as in  su b sta n ce  in v ited  by  the Com pany  
to  d o  u p o n  D r. S h en o y ’s evidence w as to  form  scriousty adverse inferences 
a s  to  th e  con d u ct o f  tw o persons w ho  arc no longer a live to  defend their 
in tere sts . D r. S ivapragasam  w ould h a v e  been ab le to explain  h is conduct 
to  th e  C om pany but for th e  failure to  com m u n ica te  w ith him  when lie was 
a liv e  ; h e m ig h t h a v e  been ablo to  ex p la in  h is conduct to the Court but 
for  th e  fa ilure to  repudiate th is cla im  w ith in  a reasonable tim e. T he  
J u d g e  h a d  no exp lan ation  before h im  for e ith er  failure and I  th ink  it  
a  fa ir  o b serva tion  th a t th e  C om pany h a d  on ly  itse lf  to  blam e i f  the  
J u d g e  d ecid ed  o n  th e  fa ith  o f  D r. S ivap ragasam ’s  certificate th a t  the  
assu red  en jo y ed  p erfect health  in  1947 an d  th a t accordingly th e  sto ry  
o f  co n tra ry  a d m ission s to  D r. S henoy  h ad  n ecessarily  to  be rejected.
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T he rem ain ing ev id en ce  relied  upon by the C om pany in  p ro o f o f  th e  
assured's ill-h ea lth  a t  th e  tim e o f  th e  proposal co n sisted  o f  le tters PC , 
D S, D 9 , DIO an d  D l l  a lleged  to  h ave been w ritten  to  on e K och ak an  in  
Colombo b y  tho  assu red  from  India . K ochakan h a d  ap p a ren tly  been  
a  close business fr iend  o f  the assured before h is d ea th  a n d  had  jo in tly  
purchased w ith  h im  tw o  houses o f  considerable va lu e . B u t  differences 
arose thereafter b etw een  K ochakan  and the re latives o f  th e  assured , so  
much so  th a t h e  w a s su ed  b y  th e  present plaintifF in  th e  D istr ic t  Court 
o f  Colombo on  a  c la im  o f  R s. 1 0 .000  and judgm ent w as en tered  against 
him . T h at a c tio n  w as fixed  for trial on 11th O ctober, 1 9 5 f , an d  K ocha- 
kan’s  nam e cam e on  th e  C om pany's list o f  w itnesses in  th is  case for tho  
first tim e on  th e  19th  O ctober, 1951, together w ith  th e  n am es o f  one 
D r. T . S ivapragasam  (not o f course the m edical referee) an d  ayu rved ic  
D r. A bdul K ah im an . I t  w as s t ill later that th e  C om p any lis ted  the  
le tters  w hich  K o ch ak an  w ould  produce. One o f  th e  le tte r s  (D S) referred  
(according to  K o ch a k a n ) to  th is  ayurvedic physic ian  w ho  w as in  In d ia  
in  A ugust 1947 a n d  h is  nam e was presum ably p laced  on  th e  list o f  
w itnesses in  order to  support th e  le tter  DS and K o ch ak an ’s  oral ev idence  
th a t  th is p h y sic ia n  lia d  a tten d ed  on the assured. B u t  th e  C om pany  
did  n ot ultimate])" ca ll th is  physician  or even  D r. S ivap ragasam  w ho  
according to  K o ch ak an  h ad  a ttend ed  on the assured . A n oth er  o f  the  
letters (D9) refers to  a  d raft for R s. 2,000 w hich  accord in g  to  K ochak an  
was sen t to  th e  assu red  in  In d ia  through th e  Im perial B a n k  ; b u t d esp ite  
the fact th a t th e  E x ch a n g e  Control requires careful ch eck s to  bo kept 
as to rem ittan ces abroad , no ev idence was adduced  a t  th e  tr ia l to  support  
K ochakan’s  bare w ord  th a t he d id  post the draft.

K ochakan a d m itted ly  was n o t a  careful business m an , an d  had  to  
ad m it th a t in a fo r m e r  case ho professed that h e  h ad  no  proper p lace to  
keej) b u sin ess  books an d  docum ents. T hat being so , i t  is  stran ge th a t lie 
should  h ave re ta in ed  from  1947, u n til late in 1951, in con seq u en tia l le tters  
like those he prod uced . Tt is  abundantly clear th a t a t  th e  lowest, lie  w as  
quite prepared to  p la y  th e  part o f  a  sneak again st th e  p la in tiff  in  revenge  
for her su ing  h im  in  an  action  which was u ltim a te ly  su ccessfu l, and  
indeed the C om p an y’s counsel q u ite  rightly sta ted  th a t  h is  ev id en ce  w as  
unw orthy o f  credit- w ith ou t corroboration. Called a s  lie  w as to  corro­
borate Dr. R henoy ,(h e la Iter’s  evidence w as no corroboration  o f  K ochakan. 
A ccordingly, th e  o n ly  elem en t o f  corroboration con sisted  in  th e  fact  
th a t certain  o f  th e  sta tem en ts  in  the letters d id  refer to  e v e n ts  w hich  
actu a lly  took  p lace  a t  th e  tim e th ey  were w r it t e n ; b u t  th e  p la in tiff's  
very  argum ent w as th a t tho introduction  in to  th e  le tte r s  o f  fa ctu a lly  
correct s ta tem en ts  w as necessary to  support th e  cla im  th a t  th e y  were 
genuine. T h e w itn ess  M am oo, th e  brother o f  th e  p la in tiff, w as confident 
th a t the assured n ever sign ed  h is nam e on p rivate le tter s  in  E n g lish  and  
a  glance a t  th e  a ctu a l signatures on these letters is  su ffic ien t to  sh o w  th a t  
there is noth ing  ch aracteristic  ab ou t these signatures w h ich  w ou ld  enab le  
a  person lik e K o ch a k a n  to  id en tify  them . In  th e  face  o f  th e  con trad iction  
b y  Jfam oo an d  in  v ie w  o f  th e  suspicion  w ith  w h ich  K o ch ak an ’s  e v i­
dence had  n ecessa r ily  to  be regarded, the C om pany cou ld  n o t, w ith ou t  
calling som e e x p er t  w itness, have reasonably e x p ec ted  th e  learned  
Ju d ge to  h o ld  th a t  th e  le tters  were actually  w ritten  b y  th e  assured.
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T h e  considerations to  w hich  I  h a v e  referred lead  me to  conclude th a t  
th e  learn ed  D istrict J u d ge r ig h tly  declined  to  hold in  favour o f  th e  
C om p an y  upon  the alleged  s ta te  o f  h ea lth  o f  the assured a t the t im e  o f  
t h e  p rop osa l and h is a lleged  adm issions as to  ill-health and trea tm en t  
in  1947 . T hese sam e consid erations w ould  a t the low est p revent m e  
from  h o ld ing  as a  Judge o f  ap peal th a t th e  D istrict Judge sh ou ld  
n ecessa r ily  have found in  favou r o f  th e  Com pany on those m atters.

T h ere  is nothing which I  can  u sefu lly  add  to  what m y brother G ratiaen  
h a s  w r itten  upon the im portan t q uestion s o f  law  raised by th e  ap pellan t. 
I  re sp ec tfu lly  agree w ith  h is ju d gm ent on  those questions and w ith  th e  
ord er ho proposes.

A p p e a l a llo w ed .


