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ABEYTUNGE, Appellant, and  SIYADORIS e t al., Respondent.

113—C. R. Galle, 21,811.

C artw ay o f necess ity— C laim  in  one action against contiguous lands ow ned  
b y  severa l defen d a n ts— N o m isjo in d er o f causes o f action.
W h ere th e  p la in tiff in  one action  cla im ed  a r ig h t o f  cartw ay  o f  n ecessity  

ov er  se v era l con tigu ou s lan d s w h ich  w e r e  o w n ed  b y  d ifferen t se ts  o f  
ow n ers,—

H eld , th a t  th e r e  w a s  n o  m isjo ind er of cau ses o f action  and p arties.
T h e d en ia l of. a r ig h t o f  ca rtw a y  b ased  upon  n ecess ity  b y  each  se t  o f  

co -o w n e r s  is  a d en ia l o f th e  en tire  righ t and g iv e s  r ise  to  one and th e  
sam e cau se  o f  action.

^ ^ P P E A L  from a judgm ent of the Commissioner of Requests, Galle.

C. V. R anawake, for plaintiff, appellant.

E. F. N. G ratiaen  (w ith  him Ivor M isso) ,  for fourth, fifth, and sixteenth ' 
defendants,.respondents.

Cur. adv. vu lt.

March 12, 1943. H e a h n e  J —

*i;he plaintiff claim ed a right of. cartway of necessity to a road through  
a parcel of land of w hich the sixteenth  defendant-respondent is amongst 
others a co-owner, then through a parcel of ->ud of w hich the fourth and
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fifth defendants-respondents are am ongst others co-owners and finally  
through a third parcel of land of w hich the first, second and third defend
ants-respondents are am ongst others co-owners. The Comm issioner 
acceded to the argum ent that there w as m isjoinder of causes of action  
and of parties and dism issed the suit.

In de S ilva  v . N onoham y e t  e l . the plaintiff claim ed to be entitled  to a 
right of w ay w hich traversed a num ber of contiguous lands and, on being  
disturbed in his enjoym ent of the right of w ay by the owner of one of the  
lands, h e  brought an action against the ow ner for a declaration o f  his 
right and damages.

It w as held  that in  these circum stances it w as not necessary for him  
to  join as parties the owners of interm ediate lands, that the action w as  
properly constituted w ithout their being joined, and that the plaintiff w as 
entitled  to proceed against the particular ow ner referred to alone, even if it  
appeared in the course of the proceedings that another ow ner of an 
in tervening land also denied the right of w ay w hich the plaintiff claim ed.

In this event the Court could exercise its pow ers under section 18 of 
the C ivil Procedure Code.

In  Fernando v. A m o lis 5 D rieberg J. said h e w as not sure if re lief is 
sought against a defendant by declaration of a right of w ay over h is land, 
the ow ner of an intervening land m ust also be joined  as a party. B u t he  
indicated that in  h is opinion if  the in tervening ow ner also denied the  
right of w ay, th e Court in the hope of reaching finality in  the m atter 
should order that he be joined as a party. H is actual w ords w ere “ I am  
not sure that the owner of an intervening land m ust in  all cases be made 
a party to the a c t io n ; but w here th e right of w ay over an intervening  
land is denied by the ov/ner of it  h is presence before the Court becom es 
necessary in order to enable the Court effectu ally  and com pletely to 
adjudicate and settle  all questions involved  in  th e action and to avoid  
further litigation ”.

(In the order that w as m ade the Court (L yall Grant and D rieberg JJ.) 
gave the respondents perm ission to bring a fresh  action “ m aking parties 
to it all th e co-owners of D elgahaw atta (over w hich  the right of Way w as 
claim ed) and the owner or ow ners of A m balanduw akurundew atta (the  
in tervening lan d ) ”.

In P erera  v. Fernando  ’ Wood R enton C.J. w as of the opinion that, 
w here a right of w ay is claim ed over tw o distinct lands, th e one belonging  
to the first defendant and the other to th e second and third defendants, 
th e causes of action are distinct, and the ow ners should not have been  
sued in the sam e action.

In de S ilva  v . N onoham y (supra) M acdonell C.J. cited P erera  v. Fernando  
(supra) w ith  approval but the purpose for w hich  h e cited it m ust be noted.

The question before him  w as w hether the owner of an intervening land  
need  be joined and he cited P erera  v . Fernando  in  order to show  that 
such ow ner need not be joined. B ut in adopting P erera  v . Fernando  
for the purpose of deciding th e m atter h e w as considering, it. m ust 
not be taken for granted that h e adopted a ll the im plications of that 
decision. Garvin S.P.J. did not cite  it. Jayaw ardene A.J. did, but on ly  
for the lim ited purpose I h ave m entioned.

1 34 X . L. K. 113. 2 32 X . L. if. 328. 3 4 C. If . if. 148.
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I  think that P erera  v . Fernando  m ust b e read w ith  reference 
to  the particular facts of that case. It w as only the first defendant 
w ho interfered by an overt act w ith  the right of w ay th e  plaintiff claimed  
and the case is little  m ore than direct authority for saying that the  
second and third defendants w ho had up to the tim e of action not 
challenged the plaintiff’s right of w ay, should not, in those circumstances, 
have been m ade parties.

An exam ination of the authorities seem s to lead to this result. If a  
plaintiff claim s that he is entitled to an existing right of w ay in his favour, 
and one of the owners of several lands traversed by the right of w ay  
disturbs his enjoym ent of it, he m ay file an action against such owner 
alone. It is unnecessary to m ake the owners of intervening parcels of 
land w ho do not or have not challenged the plaintiff’s right of w ay parties. 
If, however, any owner of an intervening land also disputes the p l a i n t i f f ’* 

right of w ay he m ay and indeed should be m ade a party. In this event 
no m isjoinder arises. .

A ll these authorities deal w ith  a right of w ay which the p la in tif f  
asserted had previously existed. What is the position w hen he seeks to 
have a fight of w ay (of necessity) which had not previously existed  
decreed in his favour ? It is argued, by Counsel for the respondents to 
th is appeal that there is a separate and distinct cause of action in regard 
to each parcel of land over w hich the plaintiff seeks to exercise a right 
of w ay, and that these separate causes of action against different parties 
cannot -be joined in one suit.

There is only one case that seem s to have any bearing on the subject, 
and it is claim ed by the respondents to be in their favour. In that case, 
Dias v . A m a r a s in g h e de Sam payo J. said : “ It. is no doubt true that 
th e owner of land cannot establish a servitude of w ay over a land not 
adjoining his own unless he has a right over the intervening lands. But 
this case has a peculiarity of its own. The plaintiff does not claim  a present 
right of w ay but he asks the Court to grant him  one of necessity. In that 
state of things I do not think it against principle for the Court to give  
it  by taking the lands separately. The plaintiff in  this action m ay yet 
bring an action sim ilar to this against the owners of the intervening  
lands and ask the Court for a sim ilar decree ”. I do not think the claim  
o f  the respondents is justified. The case decides that the plaintiff may 
proceed against owners of contiguous lands over all of w hich he claim s a 
right of w ay of necessity one at a tim e. It does not decide that he cannot 
proceed against all together. W here, therefore, the right-of w ay is one 
of necessity, the particular problem that has to be decided in this case 
appears to be free of local authority. It m ust be decided on first principles.

Now, on w hat principle did the Judges in Fernando v-. A m o lis '  permit 
the plaintiff to join as parties the co-owners of Dalgahawatta (over which  
the right of w ay w as claim ed) and the owner or owners of Ambalanduwa- 
kurundewatta (the intervening land) w ho also disputed the right of w ay ? 
On the principle, I take - it, that the servitude is indivisible 
and that a cause of action being in te r  alia, the denial of a right, each of 
the tw o sets of co-owners in  denying to the plaintiff the right to  proceed 
over a parcel of land owned in common, ipso facto denied to the plaintiff

2 32 X . L. R . 3281 4 C. ir .  R. 269.
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th e  exercise of an indivisib le right and w as thus liab le to  be sued in  
respect of the sam e cause of action. It is, I think, clear that th is fo llow s  
from  the fact that if  the right is interrupted at one point, i t  effectually  
brings the w hole servitude to an end. N o doubt a part is less than the  
w hole. B ut in the case of a servitude the denial of a part is  the denial 
o f the w hole.

I see no reason w h y  the sam e principle should not apply w hen  a right 
of w ay is claim ed of necessity. It m ay be that the claim  o f the plaintiff 
is  fantastic. B ut if  necessity can be established, the denial of a “ right ” 
based upon necessity by each  set of co-owners is the denial of one entire  
right and gives rise to one and the sam e cause of action. Each set m ay  
have a different defence. The denial of necessity  m ay be based on varying  
considerations. B ut th is does not, in  m y opinion, m ean that the causes 
of action are distinct. There is one denial possib ly based on different 
grounds.

1 allow  the appeal w ith  costs. The case w ill go back for trial in the  
ordinary way. A ll costs in  the trial Court w ill be in  the discretion of 
that Court.

A ppea l allow ed.


