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D E  S IL V A  v. D E  Z O Y S A  e t al.

40— C. R. Balapitiya , 21 £39.

C o u r t  o f  R eq u es ts— R e je c t io n  o f  e v id e n c e — P o in t  ta k en  in  appea l— F a ilu re  to 
ra ise  p o in t in  p e tit io n  o f  appea l— C i v i l  P r o c e d u r e  C o d e , s. 833a .

A  question relating to the rejection of evidence offered at the trial of 
an action for debt in the Court of Requests is a matter of law which may 
not be argued at the hearing of an appeal from the judgment of the Court 
unless the question has been expressly raised in the petition of appeaL 

C o r d o n  B ro o k e  v. P e e r a  V e d a  (9 N . L. R. 302 ) followed.

A P P E A L  from  a judgm ent of the Com m issioner o f Requests, 
Balapitiya.

.1. E. M . O b e y es ek er e  (w ith  him P. H. G o o n e tilek e ) ,  fo r defendant, 
appellant.

M. C. A b ey w a rd en e , fo r plaintiff, respondent.

October 6,1939. N ih ill J.—

I have considered the prelim inary objection taken by respondent’s 
Counsel that at the hearing of the appeal, appellant’s Counsel must 
confine him self to the point of law  raised in the appeal petition. This 
appeal has had a som ewhat chequered career, this being the second 
prelim inary objection taken before this Court.

M r. Obeyesekere fo r the appellant has now  intim ated that he w ishes to 
raise also a question concerning an alleged w rong fu l rejection o f evidence, 
which, had it been admitted by  the learned commissioner w ou ld  have  
shown that the debt alleged to be due from  the first defendant-appellant 
had been Settled. From  the facts quoted to me, it appears that certain  
account books kept by  the second defendant could not be produced at 
the trial as objection w as taken to his being called on the ground that his 
name had not been listed as a witness. The learned Com m issioner upheld  

this objection.

M r. Obeyesekere argued that in doing so, the learned Commissioner 
must have overlooked the second proviso to section 175 of the C iv il 
Procedure Code w here  it is stated that any party  to an action m ay be  
called as a witness without his name having been included in the list of 
witnesses.

In this case it should be noted that it w as the second defendant’s 
Counsel w ho took the objection to his client being called, nevertheless the 
point m ade by  M r. Obeyesekere m ay be a good one, and it is unfortunate  
that it w as not raised in the appeal petition. The question fo r  m y  
determination now  is— that not having been so raised, can it be  argued in  
these proceedings ? In  Gordon  Brooke v. P eera  V e d a L ay a rd  C.J. held  
that in an appeal from  a Court o f Requests, the Court could only hear 
argum ents on the matter of la w  stated in the petition o f appeal.

1 (1905) 9 N . L. n . 302.



182 Dharmawardene v. Abeywardene.

M r. Obeysekere asks me to distinguish between that case and this on 
the grounds that here it is a question which arises from  the admission or 
rejection of evidence and that as a ll the facts are before me as completely 
as they w ere at the trial, the principal enunciated by  Lord  Herschell in 
the House of Lords case of T he T asm ania ' tells in his favour.

W ith  regard to the first of these submissions, it is true that the wording  
of section 833a  of the C ivil Procedure Code suggests that there m ay be a 
distinction between “ a matter of law  ” and a question arising upon the 
admission or rejection of evidence, but if there is, it is a distinction with  
very  little difference. Questions concerning the admissibility or  
inadmissibility of evidence are surely questions of law  and as such could 
be raised under section 833a  even if the words “ or upon the admission or 
rejection of evidence” w ere not there and if that be so, the principle 
enunciated in G ord on  B rooke  v. P eera  V ed a  (supra) has equal applicability.

W ith  regard to T he Tasm ania (su p ra ), it m ay w ell be that this is a 
matter which an Appeal Court might properly consider in deciding an 
appeal even although it is not stated in the petition of appeal (section 758
(2 ) of the C iv il Procedure Code) but Chapter L X V L  provides special rules 
as to procedure in Courts of Requests and section 801 gives precedence to 
the special rules w here there is inconsistency.

It is one of these special rules that there shall be no right of appeal from  
any final judgm ent unless upon a matter of law , and judicial decision has 
determined that this Court cannot hear arguments on matters of law  not 
directly and succinctly stated in the petition of appeal and I am not 
prepared to go beyond that. I  therefore uphold the objection.

Let the case be relisted for argument on the point of law  raised in the 
petition.

O bjection  upheld.


