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1937 Present: Poyser and Soertsz J.J. 

T I L L A I N A T H A N v. N A G A L I N G A M 

68—D. C. Jaffna, 5,753 

Prescription—Mortgage bond in favour of ,P and after his death his minor 
son—Death of P—Action brought by minor's next friend. 
A mortgage bond dated January 12, 1934, whereby the mortgagee 

bound himself to pay P and, after his death, his son, T, did not specify 
the time when payment should be made. P died in September, 1930. 
T, who was a minor, sued on the bond through his next friend in February, 
1934. 

Held, that prescription commenced-to run on the bond from the date 
of its execution and was not interrupted by the disability of T on the 
ground of minority. 

Sinnatamby v. Viravy (I S. C. C. 14) and Sinnatamby v. Meera Levvai 
(6 N. L. R. SO) followed. 

P P E A L from a j u d g m e n t of the District Judge of Jaffna. 

H. V. Perera, for plaintiff, appellant. 

Nadesan, for respondent . 
Cur. adv. vult. 
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M a r c h 23, 1937. SOERTSZ J .— 
Thi s appeal w a s pres sed o n t w o grounds , o n e of l a w and o n e of f a c t . 

T h e po int of l a w t a k e n w a s that t h e plaintiff i s no t barred b y t h e S t a t u t e 
o f Limitat ions (Ordinance N o . 22 of 1871), f r o m m a m t a i n i n g th i s ac t ion 
o n t h e bond, e v e n if t h e t w o p a y m e n t s of interest a l l eged t o h a v e b e e n 
m/ide o n the bond, i n 1926 and 1929, are disregarded. T h e b o n d 
w h i c h is da ted J a n u a r y 12, 1924, conta ined a c lause t o t h e effect t h a t 
t h e mortgagor w o u l d " p a y t h e sa id P o o t a t a m b y (i.e., t h e m o r t g a g e e ) 
a n d after th i s l i f e t ime to h i s son T i U a i n a t h a n " (i.e., the p la int i f f ) . 
Poo ta tamby d ied in September , 1930. A t t h e t i m e TiUainathan w a s a 
minor . H e w a s a minor at the t i m e th i s case w a s ins t i tuted too, i.e., 
o n February 26, 1934. 

O n these facts Mr. P e r e r a contends (a) that t h e cause of act ion so far as 
t h e plaintiff i s concerned, arose o n l y o n fa i lure of p a y m e n t s after P oo ta -
tamby's death i n 1930, and that t h e plaintiff w a s w e U w i t h i n t i m e w h e n 
h e c a m e into Court in 1934, (b) a l ternat ive ly , that e v e n if, in v i e w of t h e 
t erms of sect ion 6 of t h e Prescr ipt ion Ordinance , the cause of act ion o n 
th i s part icular bond, m u s t be considered, to h a v e / a r i s e n o n the v e r y d a y 
t h e bond w a s executed , t h e n prescr ipt ion did not b e g i n to run against 
t h e plaintiff in v i e w of sec t ion 15 of the Ordinance , because h e w a s a 

<5jninor at the t ime. Mr. N a d e s a n for the re spondent contended, that 
t h e r e w a s on ly one cause of act ion o n the bond and that prescript ion h a v i n g 
b e g u n to run against the m o r t g a g e e P o o t a t a m b y w a s not interrupted b y 
the minor i ty of the plaintiff. 

In m y opinion, the appeUant's content ion i s untenab le . S e c t i o n 6 of t h e 
Prescr ipt ion Ordinance says that in t h e case of a hypotheca t ion or m o r t ­
g a g e payable at a definite t ime , an act ion to b e ma in ta inab le should b e 
c o m m e n c e d w i t h i n t e n years of the expirat ion of such t ime , and in aU 
other cases w i t h i n t e n y e a r s of the date of s u c h i n s t r u m e n t of m o r t g a g e 
or hypothecat ion . T h e mortgage bond in th i s case did not provide 
for p a y m e n t w i t h i n a n y definite t ime . Therefore to use the c o m m o n 
phrase, prescript ion b e g a n to run against P o o t a t a m b y f rom t h e date of the 
e x e c u t i o n of the bond, and sect ion 15 of the Ordinance does not avai l 
t h e present plaintiff for . the reason that that sect ion is in tended to s erve 
a person w h o is u n d e r a d isabi l i ty at t h e t i m e t h e cause of act ion first 
arose. In this case, w h e n the cause of act ion or the r ight to sue first 
arose, the person ent i t l ed to sue u p o n it w a s P o o t a t a m b y and h e w a s 
under no. disabi l i ty w h a t e v e r . T h e w o r d s of sec t ion 15. are qui te c l e a r : 
" Prov ided that if at the t i m e w h e n the r ight of act ion in respect of- a n y 
of the causes referred to in sect ions 6, 7, 8, 9, 11, and 12 . . . . 
shal l accrue, the person so ent i t l ed to sue shal l b e subject to a n y of the 
sa id disabil it ies, &c.,. t h e n the severa l per iods of l imi tat ion . . . ., 
shaU nbt c o m m e n c e to run untU the r e m o v a l of such disabi l i ty ." 

T h e Ful l B e n c h in the y e a r 1878 cons idered a simUar ques t ion in t h e 
case of Sinnatamby v. Viravy*, and Clarence J. w h o de l ivered the judg­
m e n t of the Court said: " It w o u l d certa in ly b e a mat ter for surprise to 
find the Legis lat ion enact ing that prescript ion after orice c o m m e n c i n g 
t o run against a party could b e af terwards interrupted b y t h e ' d i s a b i l i t y 
of h i s successor. O n considering t h e c lause , it appears to u s t h a t w e 
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cannot interpret the words " t i m e of the right of such action or such 
c la im accruing " (the words in the present section 15 are the t ime w h e n 
t h e right of action . . . . shal l accrue) to m e a n the t ime w h e n the 
actual plaintiff or defendant became personal ly entit led to sue. It 
appears to us that the t ime meant is the t i m e w h e n the cause of action 
first accrued. T h e effect of the c lause t h e n is, that if at the t ime t h e 
party n o w cla iming w a s the party to sue or be sued, and w a s then 
under disabil ity, prescription does not beg in to run unt i l h i s disability 
has been removed. This appears to us to b e the most rational 
interpretation of the clause. W e cannot read it so as to stop the 
running of prescription already started, b y reason of the disabil ity of a 
person succeeding to the right . . . . " S e e also Sinnatamby v. 
,Meera Levvai*. 

His Lordship, after discussing the quest ion of fact, set aside the 
judgment and sent the case back for further trial on the issue of fact. 

POYSER J . — I agree. 
Case sent back. 


