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1‘K I J S  f i lX G H O ,  .Appellant, a n d  T H E  A T T O R N K Y O E X E lt .\L,
R esp ond en t

S . C . 2 4 7 — D . C . C olom bo, 2 4 ,0 1 0

(,'ti'H Procedure Cate—Section 401—Action on contend—llo;ui cement of notice of 
action—Ingredients of such notice.
Under section 4(51 of (ho Civil Procedure Code notice m ust be given to  tin) 

Allornoy-Gencnd before nil action can bo instituted against him  for breach » f  
rontrnct.

-Action was instituted against the Crown for Its. 3,.>3:1-50, whereas tin; notice 
given under section 4CI of the Civil Proceduro Code statcil the figure to  bo 
Its. 3 ,1!)2• G!).

Held, that- the slight variation in the quantum  of relief claimed did not render 
the notice invalid.

A-CA-PI’EAr, lm m  a jud gm ent ot th e  D istr ic t Court. Colom bo. 

if . IV. J a y a su r itja , for tlio p la in tiff  ap pellan t.

Ji. C . F . Jayrtra ln c, Crown C ounsel, for tlic  A ttorney-G eneral.

Cur. adc. rail.

O ctober 20, 19-34. Is w a x , J .—

T lic  appellant in stitu ted  th is action  to  recover from  the Crown R s. o,oiJ2 
alleged  to  be due to him as the balance on certa in  bricks su pp lied  to  th e  
L and  D evelopm ent Officer a t P olonnaruw a. T he respondent filed an sw er  
d en y in g  liab ility  and p lead ing th a t the action  was n ot m a in ta in a b le  a s  
d u e n otice o f  action  as required by section  4(it o f  th e  Civil P roced u re  
Code w as not. g iven . At- th e  tria l, am ong th e  issues raised  w as th e  
fo llow  in g  :—

0. H as the p lain tiff g iven  proper and  sufficient notice o f  th is  a c tio n  
to  the A ttorney-G eneral a s  se t ou t in  section  461 o f  th e  C o tlo  ?

A t tlic suggestion o f  learned Crown C ounsel th is was tried  as a  p r e l i­
m in ary  issue, was decided aga in st th e  ap p ellan t and  th e  a c tio n  w as  
d ism issed  with costs.

A t  th e  hearing o f th e  appeal learned  cou n sel for th e  ap p ellan t to o k  a  
p oin t n o t raised in  th e  p etitio n  o f  appeal, n a m ely  that n otice w a s n o t  
necessary  in actions based on  con tract. A  read ing  o f  the sectio n  m a k e s  
it. q u ite  clear th a t no d istinction  is draw n betw een  actions o n  co n tra c t  
an d  other actions. Port the m atter  is  covered  b y  au th ority . Tn th e  ease  
o f  S t i n t  v. J o n k la a s  1 AYood R en to n  A .C .J . held  th a t the n o tice  w as  
n o t unnecessary in actions founded  on contract-.

•Section 461 o f  the Civil P rocedure Code requires th a t the n o tice  sh a ll 
s la t  o, *' (ho cause o f  action , th e  nam e and  p lace o f  the abodo o f  tho p erson
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in tend ing  to  in stitu te  th e  action  and th e  relief which lie  claim s In  
th is caso th e  first tw o  requirem ents Wero fulfilled. Tho third w as fulfilled  
in  part on ly . T he natu re o f  relief was tho sam e as th a t s ta te d  in  tho  
n otice, but. th e  quantum  w as sligh tly  more. Tho action  w as filed for 
Its . 3 ,532 -50 , w hereas tho  notice sta ted  the figure to  he K s. 3,102-(3!). 
In  tho caso o f  L c  M c s u r ie r  v . H u r ra h  1 i t  w as h eld  th a t a  n otice under  
section  4.61 w as n o t v it ia ted  by tho statem ent o f  a claim  for greater 
relief th an  th a t  u ltim ately  dem anded in the action . T his caso w as cited  
to  tho learned D istr ic t Judgo but whilo accepting the correctness o f  it  
ho thought- th a t tho converse did n ot hold good.

’ I  th ink  tho learned D istr ic t Judge has. taken too strict- a v iew . Tito 
nature o f  th e  relief se t  ou t in  the notice is substan tia lly  tho sam e as th a t  
claim ed  in tho p la in t. In  m y  opinion tho slight variation in th e  quantum  
o f  relief w ould not m ake tho nolico had. I se t aside tho judgm ent o f  
tho learned D istrict Ju d ge and rem it the case to the lower court for 
adjudication  on th e  other issues. 'Die appellant w ill be en titled  to  the  

costs o f  appeal.

u s  Sir.VA, J .— I  agree.
. I j i / iu i l  a llo ttx 'l

• •; .v. i .  /.-. / /  ;.


