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P r e s c r ip t i o n_Possession o f  p r o p e r t y  b y  u s u fr u c tu a r y  m o r tg a g e e —Possession
' enures for b e n e f i t  o f  o w n e r  o r  s u c c e s s o r — P r im a  f a d e  p r e s u m p t io n .

There is a prima facie presumption that the possession of a usufructuary 
mortgagee enures to the benefit of the true owner, whether it be the 
person who actually gave him the usufructuary mortgage or the succes­
sor of that person.

^ ^ P P E A L  from  a ju d g m en t of the D istrict Judge o f C olom bo.

H . V. Perera, K .C . (w ith  h im  H . TV. Jayawardene and V, W ijetunge) 
for the defendants, appellants.

N . Nadarajah, K .C . (w ith  E. B . Wikremanayal<e and K. Herat), for  the 
plaintiff, respondent.

F ebruary 15, 1945. Keuneman J .—

A lthough  questions relating to- registration o f deeds and to res adjudicata 
have been  raised in  th is appeal, I  do n ot think it is necessary to  discuss 
those m atters. T h e  w hole o f  this case can  be decid ed  on  the issue o f 

• prescription . T h e facts are as fo l lo w s :— T h e plaintiff c la im s lot B  in  the 
plan  on  a transfer from  S a lon ch iya  in  1942. T h e defendants state that 
Salonchiya in  1925 had lot B , as w ell as lots A  and C sold against h im  in 
execu tion  and that these lots w ere purchased by  D eonis P erera on F is ca l ’s 
transfer. D 2 o f  1925. D e on is ’ righ ts passed  on  D 7 o f 1938 to  Pabilis and 
from  P abilis on  D l l  o f  1942 to  the 1st and 2nd  defendants. Salonch iya 
before  he h ad  entered in to  any o f these transactions had  execu ted  a 
iusufructuary m ortgage bon d  in  1918, in favour o f  E lias w ho in point of 
fa ct possessed lo t B  until 1942. T he question  is as to w hether ther
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possession  o f  E lias enured  to  th e  ben efit o f  S a lon ch iya  o r  D eon is  P erera  
I  th ink  th ere is  a  prima facie  p resu m p tion  th at th e  possession  o f  a usu­
fructuary  m ortgagee  enures to  th e  ben efit o f  th e  true ow n er w hether it  b e  th e  
person  w h o  actu a lly  gave h im  th e  usufructuary  m ortgage o r  th e su ccessor  
o f  th a t person . N ow  in th is case  D eon is  P erera  w as u n d ou bted ly  the 
true ow ner in  1925 and  h e  con tin u ed  to  b e  th e true ow ner till 1938. I  
th ink  th e possession  o f  E lias during th is p eriod  m u st be taken  to  h ave  
enured to  th e ben efit o f  D eon is  Perera . A t  an y  rate there are n o  
circu m stan ces  in  th is case w h ich  appear to  rebu t the p resu m ption  w h ich  
I  h ave  already m en tioned . I  th ink  on e  m u st take it  therefore  th a t apart 
from  his paper title  D eon is P erera h ad  added  to  h im se lf a title  b y  pres­
crip tion  and. th at that title  b y  p rescrip tion  has n ow  descen d ed  to  the 1st 
th e 2nd  d efendants. I t  is im m ateria l therefore , to  con sid er  w hether 
the deed  P I  by  prior registration  is superior to  D 2  or oth er m u n im en ts o f 
title o f  th e d efendants and it is a lso u nn ecessary  to  con sid er  w hether th e  
decree in  fav ou r o f  D eon is against S a lon ch iya  ob ta in ed  in  1935 is b inding 
betw een  the parties and operates as a res adjudicata. I n  any even t th e  
title  has n ow  passed  to  th e 1st and 2n d  defen d an ts in  resp ect o f  lo ts  A , B  
and C.

I n  th e circu m stan ces I  set aside the ju d g m en t o f  the learned D istr ict 
Judge, I  a llow  the appeal w ith  costs  and dism iss the p la in tiff ’s a ction  
w ith  costs.

J ayatileke  ,T.— -1 agree.
A ppeal allowed■


