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1937 Present: Soertsz J. 

D H A R M A L I N G A M CHETTY v. V A D I V E L CHETTY et al. 

Order of discharge—Charge made without sanction of Attorney-General— 
Order not final—Giving false evidence in course of an investigation 
preliminary to proceedings in Court—Sanction not required—Order 
of discharge illegal—Penal Code, s. 190—Criminal Procedure Code, 
s. 147 (I) (bO. 
Where a person is charged with giving false evidence in the course 

of, or for the purpose of, an investigation directed by law preliminary 
to a proceeding in Court, the offence is not committed " in any Court 
or in relation to any proceeding in any Court" within the meaning of 
section 147 (1) (b) of the Criminal Procedure Code, and the previous 
sanction of the Attorney-General is not required before a Police Magis-
tate takes cognizance of the offence. 

An order discharging an accused on the ground that the Magistrate 
is debarred from taking cognizance of the offence because the com­
plainant had not obtained the sanction of the Attorney-General is not a 
final order and is not appealable. If the order of discharge is wrongly 
made, i.e., if the sanction of the Attorney-General was unnecessary 
the complainant is entitled to be relieved of the order. 

P P E A L from an order of the Po l i ce Magistrate of Colombo. 

J. R. Jayawardene, for complainant , appellant. 

C. E. S. Pereira ( w i t h h i m Dodwell Gunawardena), for accused, 
respondents . 
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J u l y 2 8 , 1937. SOERTSZ J.— 
A n interest ing point arises for de terminat ion in th i s appeal . R e ­

spondent's Counsel takes the pre l iminary object ion that t h e appel lant 
has no right of appeal inasmuch as t h e order w i t h w h i c h h e s a y s h e is 
dissatisfied, is no t a j u d g m e n t or final order i n t erms of sect ion 338 (1) 
of the Criminal Procedure Code. 

The order from w h i c h th i s appeal i s taken is a n order m a d e b y t h e 
Po l i ce Magistrate of Colombo discharging the t w o accused on the ground 
that he is debarred by sect ion 147 (1) (b) of t h e Criminal Procedure Code 
from taking cognizance of the offence a l l eged b y t h e compla inant against 
the accused, under sect ion 190 of t h e P e n a l Code, because the compla inant 
h a s not obtained the prev ious sanct ion of the At torney-Genera l . If th i s 
order is right, the respondent's object ion is ent i t l ed to prevai l , for in that 
event , it cannot be said that it is a final order. It i s no t a n order 
disposing of the matter brought to the not ice of the Court, but an order 
postponing considerat ion cf it t i l l a condi t ion has b e e n satisfied. If, 
h o w e v e r , the order w a s w r o n g l y made , that is to say, if t h e sanct ion 
of the At torney-Genera l is not necessary, t h e n the pre l iminary object ion 
fai ls and the appel lant is ent i t l ed to b e re l i eved from t h e order. 

T h e quest ion, then, is w h e t h e r in th i s case t h e prev ious sanct ion 
of the At torney-Genera l is necessary to ent i t l e the compla inant to ask 
t h e Court to take cognizance of h i s complaint . S e c t i o n 147 (1) (b) of 
the Criminal Procedure Code enacts that ' n o Court shal l t a k e cogniz­
ance of any offence punishable under sec t ion 190 . . . . of the 
P e n a l Code when such offence is committed in or in relation to any 
proceedings in any court except with the previous sanction of the Attorney-
General". T h e w o r d s in i tal ics m a k e i t c lear that it is not in respect 
of every offence against sect ion 190 of the P e n a l Code that the prev ious 
sanct ion of the At torney-Genera l is required, but in respect on ly 
of such offences as are commit t ed in any Court, or in re lat ion to a n y 
proceeding pending in any Court. Sec t ion 190 of the P e n a l Code fa l l s 
into t w o parts. T h e first part deals w i t h (1) the g i v i n g of fa l se e v i d e n c e 
in any stage of a judicial proceeding; (2) t h e fabricat ing of fa lse e v i d e n c e 
for the purpose of be ing used in any stage of a judicial proceeding. T h e 
second part deals w i t h (3) the g iv ing of fa lse e v i d e n c e but not in any stage 
of a judicial proceeding; (4) the fabricat ing of fa lse e v i d e n c e for t h e 
purpose of be ing used otherwise than in any s tage of a judic ia l proceeding. 

T h e three ' e x p l a n a t i o n s ' appended to sect ion 190 of the P e n a l Code 
e x t e n d the m e a n i n g of t h e w o r d s ' judicial p r o c e e d i n g ' and br ing w i t h i n 
their s cope—(1) a proceeding in a Court of Just ice ; (2) a trial before 
a Court Martial; (3) a trial before a Mi l i tary Court of Reques t ; (4) t h e 
invest igat ion directed by law pre l iminary to a proceed ing before a court of 
just ice; (5) an invest igat ion directed by a courtof justice according to law. 
T h e g iv ing of false e v i d e n c e before a n y of these tr ibunals and t h e 
fabrication of false e v i d e n c e for the purpose of be ing used in any s tage of 
a proceeding before these tr ibunals are v i s i t ed w i t h heav ier p u n i s h m e n t 
than is m e t e d out in respect of the g i v i n g of fa l se e v i d e n c e e l s e w h e r e , 
or the fabricat ing of false ev idence to b e u s e d in -any proceeding e l s e w h e r e . 
B u t w h e n it comes to t h e mat ter of t h e prev ious sanct ion of t h e A t t o r n e y -
General , the posi t ion is different. Sec t ion 147 of the Criminal Procedure 
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Code departs from the phraseology sect ion 190 of the Pena l Code 
e m p l o y s to differentiate b e t w e e n offences committed in relation to a 
judicial proceeding and other offences, and u s e s t h e w o r d s in or i n relat ion 
to any proceeding in any court for the purpose of stat ing the occasion on 
w h i c h the sanct ion of the Attorney-General is required. 

I t express ly states that it is required not in the cases of offences 
commit ted in any judicial proceeding or in relation to any judicial 
proceeding, but in the cases of offences commit ted in or in relation to 
any proceeding in any Court. T h e meaning of the word Court in section 
147 h a s n o t been ex tended by explanat ion or otherwise in the w a y in 
w h i c h the words ' Judicial proceed ing ' h a v e been ex tended in section 190. 
T h e Magistrate has overlooked this fact. H e says , " A wider meaning 
has b e e n g i v e n to the w o r d ' C o u r t ' in the footnote by explanat ion 2 
to sect ion 190". That is not so. A w i d e r meaning than the words 
usua l ly bear has been g iven to " judicial proceeding ". 

T h e w o r d ' C o u r t ' m u s t b e g i v e n the m e a n i n g i t has in the Courts 
Ordinance, No . 1 of 1889. 

It fo l lows therefore that the previous sanct ion of the Attorney-General 
i s n o t necessary in the case of an offence commit ted in the course of or 
for the purpose of an invest igat ion directed b y law prel iminary to a 
proceeding in any Court, for such an offence is not commit ted in any Court 
or in relat ion to any proceeding in any Court, a l though it i s committed 
in a s tage of a judicial proceeding so far as sect ion 190 of the Penal Code 
is concerned. 

I s e t aside t h e order of the Po l i ce Magistrate and send the case back 
for inquiry. 

Set aside. 


