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Present: Lasce l l e s C.J . and W o o d B e n t o n J . 

A G A B et al. v. R A N E W A X E et at 

284—D. C. Colombo, 32,349. 

Forfeiture of lease—Failure to keep property in good order. 

Where there has been a breach of covenants t o keep the property 
demised in good order, the lessee is no t ent i t led t o equitable 
relief against forfeiture of lease except on the ground t h a t the 
penal ty of forfeiture would be outrageous or " immanis." 

rj^HE fac t s are s e t out in t h e j u d g m e n t . 

E. W. Jayewardene (w i th h i m Mendis), for t h e a p p e l l a n t s . — A 
l e s s e e is granted relief against a provis ion for forfeiture of t h e l e a s e 
un les s there h a s b e e n a notab ly grave and damni fy ing m i s u s e of 
t h e property (Perera v. Thaliff 1). 

A clause of forfeiture is o n l y i n t e n d e d as secur i ty for t h e d u e 
p a y m e n t of t h e rent (Perera v. Perera 2). 

T h e l e s see h a s an opt ion of purchas ing t h e l eased property . H e 
is prepared to exercise t h a t opt ion. There h a s b e e n n o injury t o 
t h e reversion. T h e l e s s e e wi l l restore t h e property i n a n y e v e n t 
in good order. I t i s t h e lessor w h o i s a t t e m p t i n g to resi le from 
his agreement . 

, H e c i ted Ewart v. Fryer,3 Mekkison v. Thomson,* 10 HaUbury 
541, Story on Equity, sec. 1316, 3 Bal. 213, 3 Tarn. 103, 1 S. 
•7. R. 35, 3 N. L. R. 248. 

A. St. V. Jayewardene (w i th h im Bartholomeusz), for t h e res-
f o n d e n t s . — T h i s case is different from those c i ted where forfeiture of 
i l ease w a s refused for n o n - p a y m e n t of rent . H e r e there h a s b e e n 
s breach of t h e condit ions as regards keep ing t h e l eased property 
i i order. T h e l ease for non-ful f i lment of t h e condi t ions has b e c o m e 
void. T h e Court h a s exercised i t s discret ion i n cance l l ing t h e 
lease. I t i s n o t open to t h e l e s s e e t o exerc ise his opt ion n o w . 

E. W. Jayewardene, in r e p l y . — T h e principle as regards t h e 
covenants for n o n - p a y m e n t of rent and o ther c o v e n a n t s i s ident ica l . 
As long as the property itself i s n o t injured, or a s long a s t h e 
damage i s eas i ly ascertainable or is s l ight , t h e Court shou ld n o t 
declare a forfeiture, w h i c h is in t h e nature of a pena l ty . 

• Cur. adv. vult. 

1 (1904) 8 N. L.«. 118. 3 (1901) 1 Ch. 499. 
2 (1907) 10 N. L. B. 230. * (1883) Cab. d El. 72. 
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D e c e m b e r 12 , 1912. LASCELLES C . J . — 

T h e argument of th i s case h a s occupied a good deal of t i m e , but 
t h e case in itself s e e m s t o ine t o b e a fairly clear one . T h e c la im 
i s b y t h e trustees of t h e wil l of t h e la te Mr. J . S . Agar for t h e 
cancel lat ion of a l ease granted by t h e m in favour of t h e first defendant 
and t h e second defendant . T h e ground of t h e c la im is a breach of 
t h e c o v e n a n t s i n t h e l ease b y t h e l e s sees . There i s also a further 
c la im of d a m a g e s t o t h e a m o u n t of B s . 4 ,250. T h e condit ions in 
t h e l ease wh ich t h e l e s sees are al leged t o h a v e infringed are clearly 
defined in t h e i s sues fixed in t h e c a s e . T h e y are as f o l l o w s : — 

(1) W h e t h e r the l e s sees during t h e lease failed t o mainta in 
under cult ivat ion wi th t e a in a husbandl ike manner n o t 
l e s s t h a n 2 0 0 acres of t h e e s t a t e ? 

(2) H a v e t h e l e s sees neg lec ted the weeding of t h e said e s t a t e ? 
(3) H a v e t h e l e s sees neg lec ted t o clear t h e drains o n the said,' 

e s t a t e ? 
(4) H a v e t h e l e s sees fai led t o mainta in the es ta te roads ? 
(5) H a v e t h e l e s sees fai led t o pay t h e Government road assess­

m e n t for the .years 1909 and 1910? 
(6) H a v e t h e l e s sees failed t o keep in good order and repair t h e : 

bungalow and se t of l ines and factory and fittings ? 

To all t h e s e i s sues , except ing (5), t h e learned District J u d g e has; 
found in t h e affirmative. T h e correctness of these findings has not 
been seriously chal lenged. T h e y are based on the ev idence of 
Mr. S m a l e , w h o s e experience and impartial i ty in t h e matter have 
n o t b e e n quest ioned. T h e defence t h a t has now been pressed or 
u s i s that , in the c ircumstances of t h e case , t h e first defendant, 
i s ent i t led to s o m e form of equitable relief. Now,' a number of 
authorit ies h a v e b e e n c i ted t o u s to prove that the E n g l i s h principles 
of giving relief against a forfeiture on t h e ground of n o n - p a y m e n t of 
rent h a v e b e e n introduced into Ceylon, and are now a part of our 
law. T h i s , I think, i s b e y o n d quest ion. B u t n o authority haj 
been adduced t o u s , and I do not be l ieve that any can be found* 
t h a t in a case where there has been a breach of covenants to 
k e e p t h e property demised in good order, the lessee is ent i t led to 
equitable relief. T h e only ground, as far as I can see , o n whicn 
h e could c la im such relief, is t h a t the pena l ty of forfeiture would fce 
outrageous or " immanis " in t h e language of the B b m a n - D u t c h law 
in t h e c i rcumstances of t h e particular c a s e / This is a ground which 
is no t and could not b e raised in the present case . I t has b e e n put 
t o u s t h a t t h e case is o n e of considerable hardship. I t i s said that tke 
l e s s e e s h a d under t h e l e a B e an option of buy ing t h e property at' a 
s u m of B s . 1 5 , 0 0 0 ; that t h e first defendant i s n o w prepared »o 
p a y th i s Bum, and that , therefore, t h e plaintiffs wil l no t in ally 
w a y b e injured b y the ir l e s s e e ' s failure t o observe t h e covenants i n 
t h e l ease . T h i s reasoning i s , I think, no t sound. T h e opt ion (of 
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1912. 

• 

t h e l e s s e e s t o b u j t h e e s t a t e a t t h e agreed s u m w a s d e p e n d e n t o n 
their observing t h e c o v e n a n t s i n t h e l ease . W h e n t h e y h a d fai led 
t o d o so , t h e plaintiffs, a l though t h e l ease h a d n o t ac tua l ly b e e n 
cance l led , m i g h t fairly a n d reasonably h a v e contracted t o se l l t h e 
property t o another , a s i t i s said t h a t t h e y h a v e done . I t i s qu i te 
clear t h a t t h e l e s s e e s , b y fai l ing t o carry o u t t h e c o v e n a n t s in t h e 
lease , h a v e forfeited their opt ion t o b u y t h e property, a n d h a v e n o w 
n o right to ins i s t o n i t . W e h a v e heard a good deal of t h e pos i t ion 
of t h e s e v e n t h de fendant as regards h i s c a s e . B u t it s e e m s t o m e 
t h a t a n y agreement t h a t h e or his wife m a y h a v e m a d e t o b u y t h e 
e s t a t e , Or any opt ion t h a t t h e y m a y b e ent i t l ed t o under t h e 
sub- lease t o t h e s e v e n t h de fendant , are qu i t e irrelevant t o t h e 
ques t ion w h i c h w e h a v e here t o dec ide , w h i c h i s s i m p l y w h e t h e r t h e 
plaintiffs are ent i t l ed t o a cance l lat ion of t h e l ease . T h e o n l y other 
q u e s t i o n raised o n t h e appeal i s t h a t of d a m a g e s . T h e Dis tr i c t 
J u d g e h a s awarded t h e ful l a m o u n t c la imed , and o n t h e e v i d e n c e 
I d o n o t s e e t h a t h e could h a v e done o therwi se . T h e e v i d e n c e of 
M r . S m a l e w a s t h a t , so far f rom t h e a m o u n t c la imed be ing e x c e s s i v e , 
i t w a s real ly considerably l e s s t h a n t h e actua l a m o u n t of d a m a g e s 
wh ich had b e e n sus ta ined o w i n g t o t h e fai lure of t h e l e s s e e s t o 
c o m p l y w i t h t h e t e r m s of t h e l ease . T h e appeal in m y op in ion fai ls , 
a n d m u s t b e d i s m i s s e d w i t h cos t s . 

WOOD BENTON J . — 

I ent ire ly agree, and h a v e noth ing t o add. 

Appeal dismissed. 

TJ&SOBLLBS 
C.J. 

Agar v. 
Ranewake 


