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P IY A R A T N E  T H E R O , A ppellant, a n d  R A H IM , R espondent

5 .  C. 1 4 0— D . C . K a n d y  3 2 4 j  3 1 . S .

Execution— Decree to pay money—“ Subsequent order directing the payment of money 
to be made at a specified date ”— Civil Procedure Code. s. 337 (1) (b).

Judgm ent was entered in  1939 for the paym ent of a sum of Rs. 69G. In  
1940 an  application for execution was made and, on w rit being issued, a  sum 
o f R s. SO only was recovered. In  1943 a  subsequent application for execution, 
was mado and on February 7, 1944, tho Court allowed tho defendant to  pay  
tho decreed am ount in monthly instalments of Rs. 20 and ordered th a t in case- 
of default tho w rit could bo reissued. Plaintiff applied for execution soveral 
times thereafter b u t nothing was recovered from tho defendant. On Ju ly  17. 
1953, a sim ilar application was made by tho plaintiff and, on being noticed, 
tho defendant objected to tho reissue of tho w rit on the ground th a t over 10 
years had expired since tho date of the decree.
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■ . . H tlJ, .Unit (lie orilcr o f February. 7/ 1944, was no t «  “ subsequent o n lc r 
directing tlic paym ent o f money to  bo mude o t a  specified dote ” w itliin  the 
moaning of section 337 (1) (5) o f the Civil" Proccduro Code.. A t m ost it  am ounted 
to n  concession granted to the defendant ns to the manner of settling  th e  am oun t 
ho had been decreed to  piiy. Tho application of Ju ly  17, 1953, was therefore 
time-barred and should be refused. • • ' ’ '

Mnlhu Ramen Chrllj v. Mohamma/hi (1919) 21 X. L. R . 97, followed.

Mcenatehi Atrhii t \  Palaniappa Clclliar (1941) 42 X. L. R . 333, distinguished.

^ V p RKAL fn.m  a jud gm ent o f  f lic  D istr ic t Court, K an d y . 

P .  S n m n liln b im , for the d efen dan t appellant..

M . Rnfrel:. fur (ho p la in tiff respondoril.

O u r. ihIi'. m i l .

N ovem ber .'10, 1954. S .ix so x r , J .—

Jn fliis case a judgm ent by d efa u lt  was entered a g a in st th e  d e fen d a n t  
on 27th  Novem ber, 1930, for th e  p aym ent o f  a sum  o f  I ts . 09 6  w ith  
further interest and costs. On an  application  for ex ecu tio n  m a d e  in  
1940, writ was issued and  a sum  o f  R s. SO w as recovered  from  tho  
defendant on that occasion . In  1943 a subsequent .application  fo r  
execution  was made and tho d efen dan t w as n oticed . E v e n tu a lly  o il 
7th February, 1944, the Court a llow ed  the defe.nchmt to  p a y  th e  d eereod  
am ount in m onthly in sta lm ents o f  R s. 20 com m encing from  1st N o v em b er ,  
1944;, and ordered th a t in  case o f  default, the w rit m a y  be re issu ed . 
T he defendant apparently m ad e d efau lt in  p aying th e  in sta lm e n ts  an d  
the p lain tiff applied for ex ecu tio n  several tim es th ereafter b u t n o th in g  
w as recovered from the defen dan t. On 17th Ju ly , 1953, a  sim ilar  a p p li
cation  was made by  the p la in tiff  and  on  being n o ticed  th e  d e fen d a n t  
objected  to  the reissue of. tho w rit on  the ground th a t over 10 y ea r s  h a d  
expired since the date o f  th e  decree.

A fter hearing Counsel appearing for the parties th e  learned  A d d it io n a l  
D istrict Judge allow ed th e  p la in tiff’s application  o n  th e  grou n d  th a t  
10 years had not elapsed  sin ce  7th  February, 1944, w hen  th e  C ourt 
m ado order allow ing the d efen d an t to par* tho decreed a m ou n t in  m o n th ly  
instalm ents.

T he defendant lias appealed  an d  i t  is  necessary' to  consider w h e th er  
th e  order o f  7th  February, 1944, is  a  “ su bsequ en t- order d ire c tin g  th o  
p aym ent o f  m oney to bo m ado a t  a  specified d ate ” w ith in  th e  m ea n in g  
o f  sec tion 337 (1) (b) o f  tho C ivil Procedure Code, for i f  i t  is  th e  p er io d  o f  
10 years w ithin which a su b seq u en t application  for w rit m a y -b o  g ra n ted  
com m ences to run on ly  from  tho d a te  o f  d efa u lt in  m a k in g  th o  
paym ent. I t  seem s to m e th a t  th e  m a tter  is  concluded  b y  tho ju d g m e n t  
o f  Schneider, A. J ., and d cS a m p a y o , J . ,  in  M u llu  R u m en  C h c lly  v . M o h tn n -  

m a d u  ’ . In  that case a m ortgage decree w as entered  in  1902. I n  1911
1 (1929) 21 N . L. R. 97.
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an application for c.vocation w as m ade and on 2nd N ovem ber, 1911, the. 
defendant consented to  tl>e issue o f  writ and writ w as issued . I n  1917 
th e  p la in tiff applied to issue w rit and it- w as objoctcd th a t  ten  years  
had  expired from the d ate o f  th e  decree. The District- J u d g e  ho woven- 
allow ed the application on th e  ground th a t the period o f  ten  y ears sh ou ld  
be lookonod from th e order o f  2nd N ovem bei, 1911, and n o t from  th e  
d ate o f the decree o f 1902 because the ordei was a “ subsequent order ” 
such as is contem plated b y  section  337 (1) (b). Schneider, A . J . ,  in 
se tt in g  aside the order o f  th e  D istrict Judge said : “ T he su bsequ en t  
order contem plated in  section  337 (6) is one which m ay bo m a d e under  
th e  provisions o f sections 320, 322, 334 and 335 o f th e  Code, for  th e  
recovery by execution o f  a sum  o f  m oney as dam ages in default o f  co m 
p lian ce with the su b stan tia l decree, cither to deliver m ovablo p rop erty  
or to do or abstain from  doing som e specified act F o llow in g  th a t  
decision  I  would hold th at th e  order o f  7th February, 1944, is  n o t a 
'• subsequent order A t m ost it am ounts to a concession granted  I n  

the defendant as to the m anner o f settling  the am ount h e had  been  
decreed to pay.

I t  cannot be contended th a t the decree o f  27th N ovem ber, 1939, w as 
superseded by a new decree on 7th  February, 1944. Such a p o sitio n  arose  
in  M eenalch i A tc h y  v. P a h n rir tp p a  Chetliar 1 but the facts o f  th a t  case 
arc w idely different from thoso o f  the present case, for th e y  clearly  
indicated  that the parties su bstitu ted  a new decree for th e  decree  
originally  entered : th ey  even  specifically agreed that the d a te  o f  the  
decroo was to be reckoned as from the date o f  the new decree. T he  
plaintiff's Proctor does not seem  to have taken the view  th a t a n ew  decree  
cam o into being on 7th  February, 1944, because in the ap p lica tion  for 
execution  the date o f  the decree sought to be executed  appeared  as 
2 7 111 Novem ber. 1939. T he order o f 7th  February, 1944, is n o th in g  m ore 

. than  an interm ediate arrangem ent for the payment- o f  the original decree. 
A lthough  Keitueman. J ., in his judgm ent in M ccm itchy  A tc h y  v. P a la n i -  
rippti Cheltiar (supra) said  that the agicem ent on which the new  decree 
was- entered in that case could he icgarded as a " sub seq uent o r d e r '’ 
w ithin section 337 (1) (h), J think that n d in g  must be considered in  the  
ligh t o f  that agreem ent. The learned Judge makes no reference to the  
judgm ent in M ulht liftmen O h e t ty  r. J fo h a m m a d i t  (supra) and i f  there is 
an y conflict between the ju d g m e n ts  on the m eaning o f  th e  words ” su b 
sequent order" 1 would fo llow  the judgm ent o f Schneider, A. .).. w hich , 
as far as 1 know, has n ever been d issented  from.

For, these-reasons it seem s clear that the application  for execu tion  
m ade by the plaintiff on 17th J u ly , 1953, was tim e-barred and  should  
Jinvo been refused. T his appeal is-thcrefore allowed with costs.

S w a n , J .— I agree.

A / y t t n l  t i l / t n n d .

' ( / Mi )  i  > A’. 1 . 1 .


