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D ying  declaration— Charge o f m u rd e r  o f person  o th er  th a n  declarant— R ig h t o f  
. p riva te  d efence— E vid en ce  o f re le v a n t fa c ts— S ta te m e n t adm issib le— 

E vid en ce  O rdinance, s. 32 (1) .
T h e accused  w a s ch arged  w ith  th e  m urder of A , in  th e  cou rse  o f W hich  

h e  a lso  in flicted  fa ta l in ju r ie s  on  B . T h e accu sed  p lea d ed  th e  r ig h t  o f  
p riv a te  d efen ce .

T h e  C row n p u t ii} a d y in g  d ec la ra tio n  b y  B , g iv in g  th e  c ircu m sta n ces  
in  w h ich  h e  m et w ith  h is  d ea th  and  w h ic h  a lso  b ro u g h t A  to  th e  scene.

H eld, th a t th e  d y in g  d ec la ra tio n  w a s  a d m issib le  u n d er se c tio n  32 (1 )  
o f th e  E v id en ce  O rdinance.

APPEAL from  a conviction by a Judge and Jury before the  
3rd M idland Circuit, 1942.

S. M ahadeva  for the appellant.
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Cur. a.dv. vu tt.
March 15, 1943. M oseley A.C.J.—

The appellant was charged w ith  the m urder of one K iri Banda. 
According to the evidence for the prosecution the k illin g  of the deceased  
w as one incident in a transaction, in the course of w hich  three persons 
w ere done to death by the appellant. One of them , Punchi Banda, father  
of the deceased, survived his injuries long enough to m ake tw o statem ents, 
one to the headman, the other on affirmation to the m agistrate. , Each  
w as m ade w ithin  a few  hours of the incident. These statem ents w ere  
produced in evidence. It is now  urged on behalf of the appellant that 
they are inadm issible on the ground that the cause of Punchi Banda’s 
death is not a fact in  issue and that a  statem ent m ade by a. deceased  
person " as to the cause of his death, or as to any o f  the circum stances 
of the transaction w hich resulted in h is death ” is on ly  relevant “ in  cases 
in  w hich the cause of that person’s death com es into question.” The 
w ords quoted are taken verbatim  from  section 32 (1) of the .Evidence 
Ordinance (Cap. II) upon w hich Crown Counsel relies for the adm issibility  
of the two statem ents.

It m ust, of course, be conceded that the m ain facts in  issue in' the case  
w ere the causing of K iri Banda’s death by the appellant and the intention  
underlying his act. The defence, w hich  w as indicated in  th e  course of 
cross-exam ination of the prosecution w itnesses w as that of private  
defence. The existence of circum stances justifying, w h olly  or partially,, 

• the act of the appellant therefore becam e a fact in issue at an early stage: 
of the trial. The appellant' in g iving evidence w as at .first disinclined  
to admit know ledge of any incident, in  the course of w hich  several people, 
w ere stabbed but, after adm onishm ent by h is Counsel to te ll the truth, 
claim ed to have been assaulted by five .persons including the three deceased
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and admitted that he drew his knife and stabbed aim lessly, through fear 
of being killed. That, indeed, was the lin e  adopted by Counsel for the 
defence who obtained from  the first w itness put into the box the follow ing  
a n sw er:—“ I deny that long before the first knife blow was dealt by the  
accused, m y father (Punchi B anda), m y elder brother and m y uncle had 
surrounded the accused armed w ith  clubs.” Since Punchi Banda was 
according to the w itnesses for the prosecution, the first person to be 
attacked by the appellant, it seem s to us that at that stage of the trial 
the cause of Punchi Banda’s death came into question. By virtue of 
section 32 (1) any statem ent made by Punchi Banda of relevant facts is a 
relevant fact. Now, in  each of the statement's to which objection is 
taken, Punchi Banda brings K iri Banda to the scene and in the first 
speaks of him  being chased, and in the second of being stabbed by the 
appellant. It cannot be disputed that these are relevant facts. It 
fo llow s that th e statem ents them selves are relevant.

We have arrived at this conclusion on w hat appears to us to be the  
clear wording of the section. No authority exactly in point was brought 
to our notice. Crown Counsel, however, cited the case of L alji Dusadh v. 
E m p ero r l, in  w hich it w as held  that a statem ent made by a person w ho  
had been robbed, and subsequently killed, regarding the robbery and the 
assault, com m itted in the course thereof, w as admissible in  evidence at the 
trial of th e assailant for robbery. In the words of M ullick A.C.J., 
“ the words of section 32 are very w ide and it is not necessary that the 
charge should .be one of hom icide.” The sam e view  was expressed in  
N ga B a M in v . .Emperor". As w e  have indicated, these cases are not 
exactly  in  point, but they are useful as indicating that the Patna and  
Rangoon High Courts are not prepared to restrict the scope of section 32 (1) 
to the narrow rule of English law  that a dying declaration as to the cause 
of death is only adm issible w hen  the causing of that death is the subject 
of the charge.

In the circum stances of the case before us w e are of opinion that each  
of the statem ents m ade by Punchi Banda is relevant and w as properly 
admitted. The appeal is dismissed. - There w as also ah application for 
leave to appeal on questions of fact. No ground of any substance was 

, advanced. The application is therefore dismissed.
A ppeal dism issed.


