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S ta tem en t reco rd ed  u n d er  section  134 o f  the C rim in a l P ro ce d u re  C o d e__

C o m m e n c e m e n t  o f  in q u iry — R ea d ing  o v e r  o f  charge to accused— R igh t o f
in q u ir in g  M a g is tra te  to reco rd  sta tem ent— Scope  o f C rim in a l P ro ce d u re
C od e , s. 302— E v id e n ce  O rd in a nce , s. 24.
F o r  p u rp o ses  o f  section  134 o f the  C r im in a l P ro c e d u re  C o d e  an  in q u iry  

does not com m ence  u n til the  c h a rge  is  r e a d  o v e r  to the accused.
In  a  case  w h e re  a ll  the  accused  do not a p p e a r  b e fo re  the M ag is tra te  

s im u ltan e o u s ly  it is open  to the  M ag is tra te  to a w a it  the a p p e aran ce  o f  
a l l  the accused , not in d e fin ite ly  b u t  w ith in  re a so n ab le  lim its, b e fo re  

f ra m in g  c h a rg e s  an d  in  the m ean tim e  to  take  an y  ev id en ce  that m a y  be  
adduced .

S ec tion  134 does not d e b a r  the  M a g is tra te  w h o  in  d u e  course  w o u ld  
h o ld  the  in q u iry  fro m  re co rd in g  a statem ent in  accordance  w ith  its 
term s.

Section  134 h as not b een  im p lie d ly  re p e a le d  b y  the n e w  p rov is io n s  
r e g a rd in g  in q u ir ie s  in  C h a p te r  16.

Section  302 o f  the C r im in a l P ro c e d u re  C o d e  im p lie s  th at an  accused  
m a y  m a k e  a n y  statem ent a t a n y  stage  o f  the in q u iry  to the  M ag istra te ,  
an d  it re q u ire s  the M a g is tra te  to tak e  d o w n  that statem ent in  the m an n er  

p ro v id e d  u n less  it b e  a statem ent p ro h ib ited  to b e  tak en  d o w n  as b e in g  
on e  m a d e  in  r e p ly  to a  ch arge .

W h e n  o b je c t io n  is  tak en  to a  statem ent re co rd ed  as b e in g  ob n o x io u s  

to  section  24 o f the  E v id e n c e  O rd in an c e  the b u rd e n  is u p o n  the  C ro w n  
to e sta b lish  the  re le v a n c y  o f the  con fess ion  b y  le a d in g  som e ev iden ce  
to  sh o w  that it w a s  m a d e  v o lu n ta r ily .

TH IS  was a case of the M idland Circuit heard before Soertsz J. and 
a Jury at Colombo.

E. G. P. Jayatilleke, K.C., A ttorney -G enera l (w ith  him R. R. Crossette- 
Tham biah, C.C., and O. L . de K retser (J n r . ) , C.C.), fo r the Crown.

R. L. Pere ira , K .C. (w ith  him J. R. Jayaward.ene, P. H. W. de Silva, 
and R. N. Ilangakoon ), fo r first, second, third, fifth, and sixth accused.

B. G. S. David, fo r the fourth accused.

December 2, 1941. S o e r t s z  J.-^-

The Attorney-General proposes to introduce, in the course o f his 
opening address to the Jury, and at a later stage, to lead evidence of 
certain statements made by the second, fifth, and sixth accused to the 
inquiring Magistrate. Counsel for the prisoners object.

I  have examined these statements, and I am o f opinion that they 
amount to confessions as defined in section 17, sub-section (2) • o f the 
Evidence Ordinance inasmuch as the second accused in his statement 
admits in clear terms that he took part in the commission o f the offence 
laid in the indictment. W hile the statements o f the fifth and sixth 
accused, although they are more reticent in regard to the parts they took 
in the transaction, suggest the inference that the fifth accused and the 
sixth accused joined in the commission o f the offence charged. These 
confessions were taken down in w riting by the Magistrate who later held 
the inquiry in the Court below  and who committed the prisoners for trial 
b y  this Court.
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The manner in w hich the Magistrate set about taking these confessions 
and the certificate or memoranda, appearing at the foot o f the records 
made by him, show clearly  that the M agistrate purported to act and did, 
in fact, act under section 134 o f the Crim inal Procedure Code.

Counsel fo r the prisoners object to these confessions m ainly on the 
ground that they w ere not taken in accordance w ith  law, inasmuch as 
they must be heid to have been laker, a lter the commencement o f the 
inquiry and not before its commencement, that being one o f the conditions 
fo r acting under section 134.

(b ) That they are obnoxious to section 24 o f the Evidence Ordinance 
and, therefore, irrelevant.

There was also some objection that, in a proper v iew  o f the matter, 
section 134 of the Crim inal Procedure Code must be taken to have been 
im plied ly repealed by the new provisions regarding inquiries under 
Chapter 16. A  sim ilar argument was addressed to m y brother W ijeye- 
wardene in The K in g  v. Francis Appuham y  '. M y  brother took the v iew  
that there was some force in that argument but said he could not hold 
that section 134 had been im plied ly  repealed. For m y part I  am quite 
unable to accede to such an argument.

It was again contended that when section 134 was enacted the Legis­
lature contemplated that the statements and'confessions it had in v iew  
should be recorded by  a M agistrate other than the one due to hold the 
inquiry. To  support this reference was made to a note o f a case in 
Khanna’s A ll-In d ia  C rim ina l Digest, C o lu m n  870, in which it is said 
that it was held that section 164 o f the Indian Code o f Crim inal Procedure 
to which our section 154 corresponds, does not apply to the case o f con­
fessions taken by the M agistrate who is actually investigating the case, 
but to a case where some other M agistrate takes the confession and 
forwards it to the Magistrate due to inquire into or to try  the case. A  
note like this is not always a safe guide as to what a judgm ent said or 
did not say. But i f  the note correctly summarizes the judgm ent I  am 
unable to agree w ith  it. Section 134 taken as a w hole is w ide  enough to 
include the inquiring Magistrate. Sub-section (2) does not in m y view  
create any great obstacle to such an interpretation. It  provides, perhaps, 
somewhat inartistically,.for the forw ard ing o f statements and confessions 
taken by a M agistrate other than the inquiring, to the Court o f the 
inquiring Magistrate. N o r can I  see any good o r  sufficient reasor for 
which the Legislature could have intended to debar the Magistrate, who- 
in due course would hold the inquiry, from  recording such statements 
and confessions.

The first question, then, is whether the inqu iry into this case had begun 
at the tim e these' confessions w ere  recorded, namely, on M ay 15, 1941, 
when the fifth and sixth accused made their confessions. M r. Perera 
contends that the inquiry must be held to have begun on M ay 10, 1941, 
in v iew  o f sections 148 and 153 o f the Crim inal Procedure Code. H is 
argument is that this proceeding was one instituted under section 148, 
and that the case having been reported to the M agistrate as one o f culpable 
homicide, he was required by section 153 o f the Code to go to the scene o f
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the offence, and, i f  the accused were present before him, to proceed to 
hold the inquiry directed by Chapter 16 ; and that when the Magistrate 
went to the scene as he did, and there proceeded to take evidence o f a 
number of witnesses the inquiry began, because the present third and fourth 
prisoners were then before him. But it seems to me that it is a sufficient 
answer to that argument to point out that at that time the third and 
fourth prisoners were not before him as accused but as suspects, and the 
taking o f the evidence the Magistrate took on that occasion must, I  think, 
be regarded as the examination referred to in the concluding part of the 
.first paragraph o f section 153. I, therefore, hold that on M ay 10, 1941, 
proceedings had commenced under Chapter 15 of the Crim inal Procedure 
Code but the inquiry had not commenced under Chapter 16 inasmuch as 
there w ere no accused appearing or brought before him.

Mr. Pereira  next contended that, even if that was the position on that 
day, the matter stood differently on M ay 13, when the two suspects of 
M ay 10 and the first prisoner against whom a warrant had been issued, 
and a man named Maiappen were produced before the Magistrate 
described as accused. He says that thereupon, at any rate, occasion 
arose fo r the Magistrate to hold a prelim inary inquiry under section 153 
and to commence that inquiry under section 156 by reading over to the 
accused the charge or charges in respect of which the inquiry was being 
held.

The record o f the proceedings in the Magistrate’s Court shows that, in 
point of fact, no charge was read to any person t ill June 6, 1941, 
but it is contended that nevertheless the inquiry had commenced in that 
there w ere four persons present as accused. In other words, the conten­
tion is that directly an accused person or persons appears or appear before 
the Magistrate the inquiry begins whether the charge has been framed 
or not. For this contention reliance is placed upon the ruling in the case 

vo f K in g  v. R anham y.' In that case I  had occasion to consider a similar 
question and held that the inquiry contemplated under section 134 
of the Code was the inquiry commencing on the appearance o f the accused. 
There, I  was exam ining the poipt submitted for consideration that an 
inquiry must be held to begin when an investigation is set on foot under 
Chapter 12, or, at least when proceedings commence under Chapter 15 ; 
and I  held that for the purpose of section 134 an inquiry does not commence 
before the appearance o f the accused. I t  was not necessary for me in 
that case to examine the further questions whether an inquiry must be 
regarded as having commenced d irectly the accused or any of the accused, 
where there are several accused, appears or appear without anything 
m ore being done. Now  that that question has arisen I am o f opinion 
that section 156 o f the Crim inal Procedure Code enacts that the inquiry 
under Chapter 16 commences when the charge is read over to the accused. 
That section enacts that “  The Magistrate conducting the prelim inary 
inquiry shall at the commencement o f such inquiry read over to the 
ac^'i-ed the charge or charges in respect o f which the inquiry is being 
h e ld ” , &c. It  does not oblige the Magistrate to read over the charge or

■ 42 x .  L. It. 221.
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charges d irectly the accused appear. The word “ forthw ith  ” , not un­
fam iliar to the fram ers o f the Code, is significantly absent. Cases are 
easily conceivable in which a M agistrate m ay not be in a position ade­
quately to fram e a charge or charges on the appearance o f the accused 
without taking further evidence, and on a reasonable interpretation o f 
section 156 all that is required is that the Magistrate should read over the 
charge or charges as early  as it may be practicable to do so. There m ay 
be instances, and this case affords one such instance, in which all the 
accused persons do not appear simultaneously before the Magistrate. 
In  such cases it seems to me that it is open to the Magistrate to await 
the appearance o f all the accused not indefinitely, o f course, but w ith in  
reasonable lim its before fram ing charges and in the m eantim e to take any 
evidence that may be adduced. A ll  such evidence w ill, o f course, have 
to be read over to the accused as, and when, they appear to enable them 
to cross-examine the witnesses who had g iven  evidence in their absence.

In  this case, on M ay 13, 1941, which was the second date on which 
it  was taken up the second accused, fo r whose arrest a warrant had been 
issued, did not appear and fo r  that reason, in m y opinion, the point o f time 
contemplated by section 155 was not reached. Section 155 says, “ W hen 
the accused appears” . It  envisages a case against a single accused. 
To meet the case o f several accused the logical extension o f section 155 
can leg itim ately  be taken as fa r as “  W hen the accused appear ”  meaning 
a ll the accused, in virtue o f the Interpretation  Ordinance, fo r  i f  it was 
intended to lim it that extension and to fix  the crucial point o f tim e as 
that at which in the case o f several accused “  any one o f them appear, ”  
one would expect a definite statement to that effect. I  must not be 
understood to mean that as a hard and fast ru le a M agistrate must w ait 
t il l all the accused appear before he fram es a charge. A l l  I  say is that 
he may w ait till then in an appropriate case w h ile  in another case he may 
think fit to fram e a charge when only some o f the accused are before 
him : But in either case the inqu iry contemplated in Chapter 16 begins 
on ly a fter the charge has been read over by the Magistrate.

The next date in the case is M ay 15, 1941, and on that date the second 
accused was produced and made his confession. The case was not due 
to be called on that date and, so, on ly the second accused was before the 
Magistrate. That means, again that on that occasion, too, the M agis­
trate was free  to treat the case as one in w hich the accused w ere not 
adequately before him w ith in  the m eaning o f section 155 and, therefore, 
not even the first condition fo r  the commencement o f the inquiry was 
satisfied, or at least, he was free  to treat it as a case in which they w-ere 
not adequately before him  fo r  the purpose o f fram ing a charge under 
section 156.

The confessions o f the fifth and sixth accused w ere  taken on M ay 16, 
1941, in the absence o f the other accused, and there was no m aterial 
change in the state o f relevant things on that date.

> For these reasons I  hold that at the tim e these confessions w ere  recorded 
the inquiry contemplated by section 134 had not commenced and that 
the M agistrate was acting conform ably w ith  the law  when he took them 
in the manner in which he did. I  would add that even i f  Mr. Pereira 's
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contention that the inquiry had commenced, and that for that reason 
section 134 did not apply, was sound, he would still be enmeshed in section 
302 o f the Crim inal Procedure Code. That section, as I  understand it, 
clearly implies that an accused may make any statement at any stage of 
the inquiry to the Magistrate and it requires the Magistrate to take 
down that statement in the manner provided unless, o f course, it be a 
statement prohibited to be taken down as being one made in reply to a 
charge. Section 302 says “  W henever in the course o f any inquiry under 
Chapter 16 an accused makes a statement to a Magistrate ” , &c. The 
first word is “  whenever ”  not m erely “  when ” , and that, to m y mind, 
implies that but for any expressed prohibition the accused may make a 
statement at any time.

Mr. Pereira  contends that section 302 o f the Crim inal Procedure Code 
only provides fo r the manner in which statements made under Chapter 16 
shall be taken down and that the occasions when the accused may make 
a statement must be found w ith in the other provisions o f Chapter 16.
I  have examined Chapter 16 and the only occasion mentioned in Chapter 
16 is the opportunity afforded by section 160. If, therefore, Mr. Pereira ’s 
argument is sound the obvious thing fo r the Legislature to have said 
was : — “ W hen an accused makes a statement under section 160 ”  or 
words to that effect. Mr. Pereira  says that that is only a vagary of 
diction on the part o f the Legislature. It  seems to me, however, that the 
Legislature w h ile debarring an accused from  requiring a statement made 
by him- in reply to a charge to be taken down, and, wh ile requiring the 
M agistrate to g ive  him an opportunity to make a statement if  he chooses 
to do so at the close of the case fo r the prosecution, thought fit to leave 
it open to an accused to make a statement at any other stage. Indeed,
I  think it would have been harsh to debar him from  such a right for, 
conceivably, there can be cases in which it would serve, the accused to 
make a statement in the course o f an inquiry.

In passing, I  would observe that in this v iew  o f the matter the Magis­
trate erred when he refused the application made to him on June 6 to 
record further statements o f the second, fifth, and sixth accused, but that 
default is o f no m aterial consequence at this stage o f the case. The 
resulting position is dilemmatic fo r Mr. Pereira. I f  the confessions are 
not admissible under section 134 o f the Crim inal Procedure Code read 
w ith  section 80 of .the Evidence Ordinance, they are admissible under 
sections 302 and 233 o f the Crim inal Procedure Code. These confessions 
have been recorded in conform ity w ith  the requirements o f both section 
134 and section 302 o f the Crim inal Procedure Code.

I, therefore, rule that these confessions are admissible in that way. 
Th ey  may be produced in any manner the Crown elects provided they 
come from  proper custody. It  w ill, of course, be open to the defence 
to rebut the presumption arising under section 80 o f the Evidence 
Ordinance.

The next objection taken is that these confessions are obnoxious 
to section 24 o f the Evidence Ordinance and, therefore, irrelevant.
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As I  indicated in the case K in g  v. R anham y ' ,  a M agistrate’s certificate 
under section 134 is not decisive o f the question whether or not confessions 
w ere voluntary. This certificate on ly vouches the fact that that the 
confessions vis-a-vis the M agistrate w ere voluntary confessions, but that 
does not preclude the existence o f an earlier taint or some original sin.

I, therefore, rule on this point that the Crown must establish the 
relevancy o f these confessions by leading some evidence to show that 
they w ere made voluntarily. I  think that section 104 o f the Evidence Act 
puts that burden upon the Crown. I f  the Crown establishes a prima 
facie case on that point I  shall hear any evidence the prisoners may wish 
to adduce and any submissions their Counsel m ay desire to make in 
regard to that matter.

[S. B. Thoradeniya, Inspector o f Police, is called at this stage.]
M r. P e re ira : A t  this stage the Jury must be here.
C o u r t : I f  you wish the M agistrate also called on the point I  w ill call 

him myself.
.Mr. P e re ira : M y submission is that the Jury ought to be here when that 

part o f the evidence is led.
C o u r t : The Jury w ill be here later. They w ill be recalled again w ith 

regard to what w eigh t the Jury are prepared to attach to the evidence. 
I  am still on the question o f admissibility. I  think the more satisfactory 
course is that the Jury should not be here at this stage, as it may be 
necessary to elicit something in regard to the text o f the confessions 
themselves from  the witnesses in order to consider the question whether 
there w ere promises, inducements or threats em ployed. It  w ill be 
difficult to confine it w ith in the limits, and as such it should be held in 
the absence o f the Jury.

M r. P e re ira : I  am entitled to put certain questions which w ill be o f 
m aterial assistance to m y defence when the Jury are present.

C o u r t : I w ill call the Magistrate fo r that purpose.
M r. P e re ira : I f  that is so, I  have no questions to put to the Magistrate 

o r the Police.
C o u r t : Still, that does not exem pt the Crown from  the burden it has 

to discharge. ----------- ---------------


